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SUMMARY

The Supreme Court of Arkansas denied Dr. George L. Conner and Forrest City Family Practice

Clinic’s petition for a writ of prohibition seeking to prevent a wrongful-death action involving an

unborn fetus from proceeding. The court held that the circuit court had subject-matter jurisdiction over

the medical-malpractice and wrongful-death claims, and that the alleged absence of a cognizable cause

of action was not properly addressed through prohibition. The court also declined to treat the petition

as one for certiorari because an appeal provided an adequate remedy and extraordinary relief could not

be used as a substitute for an interlocutory appeal.
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Original petition for a writ of prohibition, treated alternatively as a
petition for a writ of certiorari, arising from the circuit court's denial of
a partial Arkansas Rule of Civil Procedure 12(b)(6) motion to dismiss

claims for wrongful death of an unborn fetus.

A writ of prohibition is extraordinary relief available only when the
lower court is wholly without jurisdiction, there is no adequate remedy
such as appeal, and the writ is clearly warranted. The court confines
review to the pleadings. Certiorari is available only for lack of
jurisdiction, an act in excess of jurisdiction appearing on the face of
the record, or proceedings erroneous on the face of the record,
involving a plain, manifest, clear, and gross abuse of discretion with

no adequate remedy.
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QUESTIONS PRESENTED

1. Whether a writ of prohibition was available to prevent the circuit court from proceeding with a
wrongful-death claim when the defendants asserted that no cause of action existed for the wrongful
death of a fetus.

2. Whether the petition could be treated as a petition for a writ of certiorari.

3. Whether the defendants lacked an adequate remedy by appeal from the denial of the partial motion to

dismiss.

HOLDINGS

1. A writ of prohibition is not available because the circuit court had subject-matter jurisdiction over
medical-malpractice and wrongful-death actions, even if the complaint allegedly failed to state a

cognizable wrongful-death cause of action.

2. The court declined to treat the petition for prohibition as a petition for certiorari because the record did
not show that appeal was an inadequate remedy or that the circuit court had acted without or in excess of
jurisdiction.

KEY QUOTATIONS

“The propriety of the circuit court hearing such a case, even when it appears that no cause of action exists, is
an issue that is not properly addressed by a writ of prohibition because the writ does not prevent the court

from erroneously exercising its jurisdiction.” (139 S.W.3d at 479)

“The issuance of a writ of certiorari under these circumstances would allow an extraordinary writ to serve as
a substitute for an appeal and would effectively endorse piecemeal appellate review.” (139 S.W.3d at 481)

FACTUAL BACKGROUND

A fetus carried by Bridgette Bradley died in utero on or about April 21, 1999, while Dr. George L. Conner was

her treating physician at Forrest City Family Practice Clinic. Bridgette and her husband sued Dr. Conner and the
Clinic for medical negligence and wrongful death. The defendants argued that Arkansas law did not recognize a
wrongful-death cause of action for a fetus at the time of death, while the plaintiffs argued that Act 1265 of 2001,

which expressly included the wrongful death of a viable fetus, applied retroactively.



PROCEDURAL HISTORY

Bridgette and Maurice Bradley filed medical-negligence and wrongful-death claims against Dr. Conner and the
Clinic after the death of a fetus in utero. After taking a voluntary nonsuit, the Bradleys refiled the action. The
circuit court denied the defendants' partial motion to dismiss, and Dr. Conner petitioned the Arkansas Supreme
Court for a writ of prohibition to prevent the wrongful-death claim from proceeding. The Supreme Court denied

prohibition and declined to treat the petition as one for certiorari.
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