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SUMMARY

The Tennessee Court of Appeals held that the Colorado permanent custody order rendered moot the
father’s challenges to Tennessee orders granting telephone visitation to the maternal aunt, uncle, and
grandmother. The court affirmed the denial of the father’s abusive civil action claim, concluding that
the relatives had not acted primarily to harass or maliciously injure him. The court also affirmed the
denial of attorney’s fees and costs.
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DISPOSITION affirmed

PROCEDURAL POSTURE Father appealed as of right from the Chancery Court for Coffee
County's orders granting the maternal aunt and uncle telephone
visitation and denying Father's request for a finding that they were
abusive civil plaintiffs and his requests for attorney's fees and costs.

STANDARD OF REVIEW Mootness is a question of law reviewed de novo. The application of
the abusive-civil-action statute to the facts presents a mixed question
of law and fact reviewed de novo without a presumption of
correctness, although appellate courts have great latitude in reviewing
mixed questions. Statutory interpretation is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the Tennessee trial court's orders granting telephone visitation to the maternal aunt and uncle
and permitting the maternal grandmother to participate remained justiciable after the Colorado court
entered a permanent custody order.

2. Whether Father's abusive-civil-action claim was timely and whether the aunt and uncle qualified as
abusive civil plaintiffs.

3. Whether Father was entitled to attorney's fees and costs under Tennessee Code Annotated section 29-41-
106(b) based on his abusive-civil-action claim.

4. Whether Father was entitled to attorney's fees and costs under Tennessee Code Annotated section 36-6-
236 of the UCCJEA.

HOLDINGS

1. The telephone-visitation issues were moot because the Colorado court's permanent custody order
extinguished the controversy concerning the Tennessee telephone-visitation orders and left the
Tennessee Court of Appeals unable to provide meaningful relief.

2. A claim for abusive civil action must be raised by answer or motion while the civil action remains
pending, before entry of final judgment; Father's post-judgment response to a Rule 59 motion was likely
untimely and attempted to raise a new theory after judgment.

3. The aunt and uncle were not abusive civil plaintiffs because the record did not show that they filed the
action primarily to harass or maliciously injure Father or with any of the prohibited purposes identified
by the statute.

4. Father was not entitled to attorney's fees and costs under Tennessee Code Annotated section 29-41-
106(b) because he did not establish that the appellees were abusive civil plaintiffs.

5. Tennessee Code Annotated section 36-6-236 did not authorize attorney's fees and costs because this was
a child-custody and termination-of-parental-rights proceeding, not an enforcement-related UCCJEA
proceeding.

KEY QUOTATIONS

“To be justiciable, an issue must be cognizable not only at the inception of the litigation but also throughout
its pendency.” (at 4)

“In view of the Colorado order, this Court can provide no judicial relief by addressing the trial court’s
telephone communication orders.” (at 5)

“Accordingly, it appears that Appellant’s attempt to raise a claim for abusive civil action was made too late,
i.e. not while the civil action was pending but after it was decided.” (at 9)



FACTUAL BACKGROUND

Father voluntarily relinquished custody of the children to their maternal aunt and uncle while the children's
mother was ill and near the end of her life, and the aunt and uncle brought the children from Colorado to
Tennessee after the mother's death. Tennessee juvenile and chancery proceedings followed, but the chancery
court ultimately dismissed the termination petition and ordered the children returned to Father while granting the
aunt and uncle telephone contact. During the appeal, a Colorado court entered a permanent custody order
awarding the aunt and uncle primary custody and sole decision-making authority, and Father returned the
children to them.

PROCEDURAL HISTORY

The Coffee County Juvenile Court awarded temporary custody to the maternal aunt and uncle under the
UCCJEA's emergency-jurisdiction provisions. The aunt and uncle later petitioned the Chancery Court for
termination of Father's parental rights and adoption; after trial, the chancery court dismissed the petition and
ordered the children returned to Father, while separately granting telephone contact to the aunt and uncle. The
chancery court denied the aunt and uncle's post-judgment motion and denied Father's abusive-civil-action claim
and request for attorney's fees. During the appeal, a Colorado court entered a permanent custody order awarding
custody and decision-making authority to the aunt and uncle, rendering the telephone-visitation issues moot. The
Court of Appeals affirmed and remanded for any further proceedings consistent with its opinion.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The case is remanded for such further proceedings as may be necessary and consistent with the opinion. Costs of
the appeal are assessed to Father.
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