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SUMMARY

The Utah Supreme Court held that probation constitutes a sentence being served under Utah Code

section 76-3-401 for purposes of determining whether sentences run concurrently or consecutively. It

further held that a judge revoking probation may execute only the previously imposed sentence and

lacks authority to make a concurrent-or-consecutive determination for the first time at the revocation

hearing. The court reversed the Utah Court of Appeals and vacated the consecutive sentence imposed

by the third judge.
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Anderson sought certiorari review of a Utah Court of Appeals decision
affirming a district court's order revoking probation and directing that
his previously suspended theft sentence run consecutively to sentences

for aggravated robbery.

On certiorari, the court reviews the decision of the court of appeals
rather than the district court. Pure questions of statutory interpretation

are reviewed for correctness, with no deference.
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QUESTIONS PRESENTED

1. Whether probation is a sentence that a defendant is already serving under Utah Code section 76-3-401(1)

(b) for purposes of determining concurrent or consecutive sentences.

2. Whether a judge revoking probation may make a concurrent-or-consecutive sentencing determination

for the first time at the probation-revocation hearing.

3. Which sentencing court had statutory authority to determine whether the theft and aggravated robbery

sentences would run concurrently or consecutively.

HOLDINGS

1. Probation is a sentence that a defendant serves within the meaning of Utah Code section 76-3-401(1)(b),

even when the sentence is served outside jail or prison.

2. A concurrent-or-consecutive sentencing determination must be made at the time of final judgment and

may not be made for the first time upon revocation of probation.

3. A judge who revokes probation after a prison sentence has been suspended has authority only to execute
the previously imposed sentence and lacks authority to decide whether that sentence runs concurrently

or consecutively to another sentence.

4. The second judge, who sentenced Anderson for the aggravated robberies while he was serving probation
on the theft sentence, was the judge with statutory authority to determine whether the sentences would

run concurrently or consecutively.

KEY QUOTATIONS

“In conclusion, we hold that a judge must impose concurrent or consecutive sentencing determinations at the

time of final judgment and not at the revocation of probation.” (203 P.3d at 998)

“A judge who revokes a defendant's probation is limited by law to executing the original sentence and does

not have the authority to rule on whether sentences should be concurrent or consecutive.” (203 P.3d at 998)

“Additionally, we hold that probation is a sentence being served as used in section 76-3-401 for the purposes

of determining concurrent or consecutive sentencing.” (203 P.3d at 998)

FACTUAL BACKGROUND

Anderson pleaded guilty to third-degree felony theft and received a suspended indeterminate sentence of zero to
five years in prison, together with eighteen months of probation. While on probation, he pleaded guilty to two
first-degree aggravated robbery counts, and a second judge imposed concurrent indeterminate prison terms of at
least six years each without stating whether they would run concurrently or consecutively to the earlier theft
sentence. After probation was revoked, a third judge executed the suspended theft sentence and ordered it to run

consecutively to the robbery sentences.



PROCEDURAL HISTORY

Anderson pleaded guilty to theft and received a suspended zero-to-five-year prison sentence and probation. After
he pleaded guilty to two aggravated robbery counts, a second judge imposed concurrent prison sentences but did
not address the theft sentence. A third judge later revoked probation, executed the theft sentence, and ordered it

to run consecutively to the robbery sentences. The Utah Court of Appeals affirmed, and the Utah Supreme Court

granted certiorari, reversed, and vacated the consecutive-sentence order.

DISPOSITION
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REMAND INSTRUCTIONS

The court reversed the Utah Court of Appeals and vacated the consecutive sentence ordered by the third judge. It
stated that, because the case came on certiorari from the third judge's ruling, it had no authority to remand the

matter to the second judge for a new concurrent-or-consecutive determination.
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