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SUMMARY

The New York Court of Appeals holds that a party's contractual sole-discretion clause does not

eliminate the implied covenant of good faith and fair dealing. The court concludes that the plaintiff

sufficiently pleaded that Apollo breached the implied covenant by assigning a mezzanine loan as part

of an alleged scheme to strip the plaintiff of its equity in a real estate project. The court reinstates that

claim but affirms dismissal of the tortious interference claims against Apollo and Spruce.
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Plaintiff appealed from an order of Supreme Court, New York County,
and the Appellate Division, First Department's modification of that
order, concerning dismissal of claims for breach of the implied
covenant of good faith and fair dealing and tortious interference with
contract. The Court of Appeals granted leave to appeal, reinstated the
implied-covenant claim against Apollo, affirmed dismissal of the

tortious-interference claims, and remitted for further proceedings.

On a motion to dismiss, the court assumes the complaint's factual
allegations to be true, affords the plaintiff every favorable inference,
and determines whether the alleged facts fit within a cognizable legal
theory; it assesses the adequacy of the pleadings rather than the

ultimate evidentiary merits.
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QUESTIONS PRESENTED

1. Whether a contractual grant of sole discretion to assign a loan categorically exculpates the lender from

the implied covenant of good faith and fair dealing.

2. Whether plaintiff sufficiently pleaded that Apollo breached the implied covenant by assigning the junior

mezzanine loan as part of an alleged scheme to deprive plaintiff of the benefit of its bargain.

3. Whether plaintiff sufficiently pleaded tortious interference with the joint venture agreement against

Apollo and Spruce.

HOLDINGS

1. A party's sole discretion with respect to a contractual right does not, by itself, exculpate that party from
complying with the implied covenant of good faith and fair dealing. The discretion must be exercised in
a manner consistent with the contract's purpose and may not be used arbitrarily, irrationally, or in bad

faith to destroy or injure the other party's right to receive the fruits of the agreement.

2. The second amended complaint sufficiently pleaded that Apollo breached the implied covenant in the
Pledge Agreement by assigning the junior mezzanine loan to Spruce as part of an alleged backroom deal
designed to strip plaintiff of the value of its equity investment.

3. The tortious-interference claims against Apollo and Spruce were insufficiently pleaded and remained

dismissed.

KEY QUOTATIONS

“We concur with the prevailing view among the Appellate Division departments—that a party's "sole
discretion" with respect to a right does not exculpate that party from complying with the implied covenant

with respect to that right.” (at *3)

“Even if Apollo had the sole discretion to assign the junior mezzanine loan, doing so as part of an alleged
backdoor deal to appropriate the value of plaintiff's equity by conspiring with others to facilitate the scheme

states a legally cognizable claim for breach of the implied covenant.” (at *9)

FACTUAL BACKGROUND

111 West 57th Investment LLC invested approximately $65 million in a joint venture developing a luxury
residential tower. After the project became overleveraged and the mezzanine loan went into default, Apollo and
the joint venture restructured the debt into senior and junior mezzanine loans secured by the joint venture's

equity. Apollo assigned the $25 million junior mezzanine loan to Spruce, which promptly pursued strict



foreclosure under UCC 9-620 and acquired the project's equity, allegedly pursuant to a collusive arrangement
involving Apollo, Spruce, and the project sponsor that deprived plaintiff of its investment while preserving
benefits for the sponsor.

PROCEDURAL HISTORY

Supreme Court dismissed the tortious-interference claims but allowed plaintiff's implied-covenant claim against
Apollo to proceed. The Appellate Division dismissed the implied-covenant claim on the ground that Apollo's
sole-discretion assignment right could not be limited by the implied covenant and otherwise affirmed. The Court
of Appeals modified the Appellate Division order by reinstating the implied-covenant claim and remitting to
Supreme Court, while affirming dismissal of the tortious-interference claims.

DISPOSITION

other

REMAND INSTRUCTIONS

The second cause of action of the second amended complaint, alleging breach of the implied covenant against
Apollo, is reinstated. The matter is remitted to Supreme Court, New York County, for further proceedings on that

cause of action not inconsistent with the Court of Appeals' decision.
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