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SUMMARY

The North Dakota Supreme Court affirmed the denial of Ashley Cull’s motion to modify primary
residential responsibility for the parties’ children. The court held she failed to establish a prima facie
case of a material change in circumstances and that modification was necessary to serve the children’s
best interests, emphasizing the need for competent, firsthand evidence.
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QUESTIONS PRESENTED

1. Whether Ashley Cull established a prima facie case under N.D.C.C. § 14-09-06.6 sufficient to require an
evidentiary hearing on modification of primary residential responsibility.

2. Whether the district court improperly disregarded or weighed Ashley Cull's declarations and supporting
materials.

3. Whether extended-family childcare, the children's behavioral and academic difficulties, or an isolated
safety lapse constituted a material change in circumstances.

HOLDINGS

1. When a party seeks modification of primary residential responsibility more than two years after the prior
order, the party must establish a prima facie case showing a material change in circumstances based on
facts arising since and unknown at the time of the prior order, and that modification is necessary to serve
the child's best interests. The party is entitled to an evidentiary hearing only after making that prima
facie showing.

2. Extended-family involvement in childcare does not constitute a material change in circumstances absent
competent evidence that the arrangement adversely affects the children. A parent's occupation cannot
serve as a new basis for modification when the occupation and its demands were known to the court
when the prior residential-responsibility order was entered.

3. Evidence that children are experiencing behavioral or academic difficulties does not establish a prima
facie material change without competent evidence connecting those difficulties to the other parent's
parenting or residential arrangement.

4. Potential endangerment may constitute a material change in circumstances and support an evidentiary
hearing, but an isolated incident does not automatically establish a material change. Here, the January
22, 2025 pickup incident did not establish a prima facie case because the competent evidence showed no
pattern of endangerment, deliberate neglect, or systemic failure in Andrew's care.

KEY QUOTATIONS

“A prima facie case is a bare minimum and requires facts which, if proved at an evidentiary hearing, would
support a change of custody that could be affirmed if appealed.” (¶ 8)

“However, while potential endangerment may constitute a significant change in circumstances and raise a
prima facie case for modification, an isolated incident does not automatically mandate a finding of material
change.” (¶ 22)

FACTUAL BACKGROUND

Ashley and Andrew Cull divorced in 2022, with Andrew awarded primary residential responsibility for their two
children. In 2025, Ashley sought modification based on Andrew's farming occupation, alleged reliance on his
mother for childcare, alleged lack of structure and school involvement, and an isolated incident in which the
children were not promptly picked up from church school in subzero temperatures. The court concluded the
supporting declarations contained insufficient firsthand and competent information, did not establish a causal



connection between Andrew's parenting and the children's school difficulties, and did not show that the isolated
safety incident reflected a material change in circumstances.

PROCEDURAL HISTORY

The parties divorced in January 2022, and an amended judgment entered in March 2022 awarded Andrew Cull
primary residential responsibility. In February 2025, Ashley Cull moved under N.D.C.C. § 14-09-06.6 to modify
primary residential responsibility. The district court denied the motion, concluding she had not established a
prima facie case of a material change in circumstances or that modification was necessary to serve the children's
best interests. The Supreme Court of North Dakota reviewed the issue de novo and affirmed.

DISPOSITION

affirmed
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