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SUMMARY

The Supreme Court of Ohio affirmed the Board of Tax Appeals' decision concerning a consumer-use-
tax assessment against Accel, Inc. The court held that Accel's preparation of gift sets could qualify as
assembling, despite also involving packaging, and that certain employment-services transactions
qualified for the permanent-assignment exemption. The court also rejected the tax commissioner's
argument that the Board of Tax Appeals owed deference to the commissioner's factual findings.
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QUESTIONS PRESENTED

1. Whether the BTA owed deference to the Tax Commissioner's factual findings or instead reviewed those
findings de novo.

2. Whether Accel's preparation of gift sets constituted assembling or assembly qualifying for the sales-and-
use-tax exemption under R.C. 5739.02(B)(42)(a) and R.C. 5739.01(R), despite also involving
packaging.

3. Whether the materials used in Accel's gift sets qualified for exemption under the manufacturing-
operation provisions of R.C. 5739.01(S).

4. Whether employment-services transactions involving Resource Staffing employees qualified for the
permanent-assignment exemption under R.C. 5739.01(JJ)(3).

5. Whether transactions involving Manpower employees qualified for that exemption.

6. Whether R.C. 5703.58(B) barred the assessment because some tax was due before January 1, 2008.

7. Whether the BTA abused its discretion in admitting or considering the parties' expert testimony and
reports.

HOLDINGS

1. The BTA reviews the Tax Commissioner's determinations de novo as to both facts and law and owes no
deference to the Commissioner's factual findings beyond requiring the taxpayer to prove by a
preponderance of the evidence that those findings are incorrect.

2. Accel's preparation of gift sets could reasonably be found to involve assembling or assembly under R.C.
5739.02(B)(42)(a) and R.C. 5739.01(R), even though the operations also involved packaging.

3. The BTA reasonably and lawfully found that employees supplied by Resource Staffing were assigned to
Accel on a permanent basis under R.C. 5739.01(JJ)(3), notwithstanding the absence of express
permanent-assignment language in the overarching employment-services contract.

4. Accel failed to establish that the personnel supplied by Manpower were assigned on a permanent basis,
and the BTA did not abuse its discretion in denying the exemption for those transactions.

5. R.C. 5703.58(B) did not bar the assessment because the statute became effective after the Tax
Commissioner issued the assessment.

6. Any error in admitting the parties' expert reports or testimony was harmless because the BTA's decision
did not rely on that evidence.

KEY QUOTATIONS



“De novo review is, of course, the opposite of deferential review.” (¶ 13)

“We hold that the BTA owed no deference to the tax commissioner’s findings beyond placing the evidentiary
burden on the taxpayer, Accel, to show them to be, by a preponderance of the evidence, incorrect.” (¶ 16)

“Under this reading, “assembling” extends the exemption to situations in which there is no transformation of
substances but there is a putting together of components into a new functional (or in this case aesthetic)
whole.” (¶ 22)

“Under H.R. Options, bringing back the same workers each time with differing hours is consistent with
permanent assignment; using new workers just for a brief workload spike is not.” (¶ 48)

FACTUAL BACKGROUND

Accel produced gift sets by designing, planning, and assembling multiple items into new, marketable gift-set
products. It purchased materials incorporated into those sets and obtained workers through Resource Staffing
and Manpower. The BTA found the gift-set materials exempt because the activity involved assembling, found
Resource Staffing employees assigned on a permanent basis, and found insufficient evidence that Manpower
employees were permanently assigned. The Commissioner also assessed use tax for the audit period and argued
that the assessment was not subject to the later-enacted statutory time bar.

PROCEDURAL HISTORY

The Tax Commissioner issued a consumer-use-tax assessment against Accel for purchases made from January 1,
2003, through December 31, 2009. After Accel petitioned for reassessment, the Commissioner issued a final
determination assessing tax, interest, and penalties totaling $3,221,380.74. The Board of Tax Appeals affirmed
the assessment in part and reversed it in part, including allowing exemptions for materials used in gift sets and
certain employment-services transactions. The Supreme Court of Ohio affirmed the BTA's decision.
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