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SUMMARY

The First Circuit affirmed summary judgment for the Secretary of Labor in an action alleging that a
Puerto Rico restaurant violated the Fair Labor Standards Act's minimum-wage, overtime, and
recordkeeping requirements. The court held that the defendants failed to establish eligibility for the
FLSA tip credit because they did not provide employees adequate notice, and rejected their due
process and individual-liability challenges. The court also affirmed the denial of the defendants'
motion to alter or amend the judgment.
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DISPOSITION affirmed

PROCEDURAL POSTURE The Secretary of Labor sued a restaurant and two individuals for
violations of the Fair Labor Standards Act's minimum-wage, overtime,
and recordkeeping requirements. The district court granted the
Secretary partial summary judgment on the minimum-wage claims,
denied the defendants' cross-motion for summary judgment, entered
judgment for $129,057.22 plus interest, and denied the defendants'
Rule 59(e) motion. The defendants appealed.

STANDARD OF REVIEW The denial of the Rule 59(e) motion was reviewed for abuse of
discretion. The summary-judgment ruling on the notice issue was
reviewed de novo.

PRECEDENTIAL VALUE published precedential federal appellate opinion

PARTIES Lorraine Enterprises, Inc., d/b/a Piccolo e Posto, Lorraine Lago, Pedro
Gonzalez v. Thomas E. Perez, Secretary, United States Department of
Labor



TOPICS

flsa wage and hour summary judgment appellate procedure remedies

PRACTICE AREAS

employment law wage and hour appellate procedure civil procedure remedies

QUESTIONS PRESENTED

1. Whether the defendants' due-process rights were violated because the Secretary allegedly raised the
lack-of-tip-credit-notice issue only when moving for summary judgment.

2. Whether the defendants produced sufficient evidence of employee notice to create a genuine issue of
material fact and defeat summary judgment on the FLSA minimum-wage claim.

3. Whether Lorraine Lago and Pedro Gonzalez could be held individually liable as employers under the
FLSA.

4. Whether the district court abused its discretion in denying the defendants' Rule 59(e) motion to alter or
amend the judgment.

HOLDINGS

1. The defendants' due-process rights were not violated because the Secretary's allegation that the
defendants violated the FLSA minimum-wage provision put them on notice that their eligibility for the
tip credit, including the notice requirement, was at issue.

2. The defendants were ineligible for the tip credit because they failed to produce definite and competent
evidence that the affected waiters were informed in advance that the employer intended to count their
tips toward the minimum wage.

3. Summary judgment for the Secretary was proper because the defendants failed to identify a genuine
dispute of material fact concerning the notice prerequisite to the tip credit.

4. The district court did not err in imposing individual liability on Lago and Gonzalez because they
admitted facts showing active control and management of the corporation and did not timely challenge
personal liability.

KEY QUOTATIONS

“the duty to inform is an affirmative duty placed upon the employer, which cannot be satisfied by the mere
hope or assumption that employees will either divine their employer's intentions or figure out their statutory
entitlements from the way in which the employer conducts its business.” (at 15)

“Rule 59(e) is an extraordinary remedy, to be used sparingly.” (at 17)

FACTUAL BACKGROUND

Lorraine Enterprises operated Piccolo e Posto, a restaurant in Guaynabo, Puerto Rico. The restaurant deducted a
so-called spillage fee from waiters' pay, which the Department of Labor determined frequently reduced weekly



wages below the statutory minimum, and it also misclassified certain employees as overtime-exempt and failed
to maintain proper records. The restaurant claimed that waiters received sufficient tips to make up the difference,
but it produced no probative evidence of actual tip income or competent evidence that employees had been
informed of the employer's intent to claim the FLSA tip credit.

PROCEDURAL HISTORY

The Department of Labor investigated the restaurant's payroll practices for March 2006 through March 2008.
After suit and discovery, the magistrate judge recommended granting the Secretary summary judgment on the
minimum-wage claims and awarding unpaid wages, and the district court adopted that recommendation after de
novo review. The defendants appealed the judgment and denial of their motion to alter or amend.

DISPOSITION

affirmed
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