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SUMMARY

The Florida Supreme Court held that the 104-week limit on temporary total disability benefits under

section 440.15(2)(a), Florida Statutes (2009), was unconstitutional as applied to workers who

remained totally disabled but had not reached maximum medical improvement. The Court rejected the

First District Court of Appeal's saving construction of the statute, quashed its decision, and revived the

prior statutory provision allowing up to 260 weeks of temporary total disability benefits. The Court

concluded that the statutory gap in benefits violated the Florida Constitution's access-to-courts

provision.
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QUESTIONS PRESENTED

1. Whether section 440.15(2)(a), Florida Statutes (2009), permits a totally disabled worker who has not
reached maximum medical improvement when 104 weeks of temporary total disability benefits expire to

be deemed at maximum medical improvement and claim permanent total disability benefits.

2. Whether the 104-week limitation on temporary total disability benefits is unconstitutional as applied to a
worker who remains totally disabled and incapable of working but has not reached maximum medical

improvement.

3. What remedy is appropriate for the unconstitutional application of the 104-week limitation.

HOLDINGS

1. Section 440.15(2)(a) is plainly written and does not deem a worker to have reached maximum medical
improvement merely because the 104-week period for temporary total disability benefits has expired.
The statute requires permanent impairment to be determined, not that permanent total disability benefits

automatically become available.

2. Section 440.15(2)(a) is unconstitutional as applied to a severely injured worker who remains totally
disabled and incapable of working after 104 weeks but has not reached maximum medical improvement,
because the resulting gap in disability benefits denies the worker a reasonable alternative to tort

litigation and violates article I, section 21, of the Florida Constitution.

3. The proper remedy is statutory revival of the pre-1994 version of section 440.15(2)(a), which allowed
temporary total disability benefits for up to 260 weeks.

KEY QUOTATIONS

“The judiciary, however, is without power to rewrite a plainly written statute, even if it is to avoid an
unconstitutional result.” (194 So. 3d at 314)

“Permanent impairment benefits are distinct from, and not a substitute for, total disability benefits.” (194 So.
3d at 321)

“We have now reached that point at which “the claimant’s cause of action has been effectively eliminated ”—
the constitutional “tipping point” of which Judge Van Nortwick forewarned.” (194 So. 3d at 325)

“We conclude that the 104-week limitation on temporary total disability benefits, as applied to a worker like
Westphal, who falls into the statutory gap at the conclusion of those benefits, does not provide a “reasonable
alternative” to tort litigation.” (194 So. 3d at 327)



“For all the reasons explained in this opinion, we hold section 440.15(2)(a), Florida Statutes (2009),
unconstitutional as applied to Westphal and all others similarly situated, as a denial of access to courts under
article I, section 21, of the Florida Constitution.” (194 So. 3d at 332)

FACTUAL BACKGROUND

In December 2009, Bradley Westphal, a fifty-three-year-old St. Petersburg firefighter, suffered a severe lower-
back injury while lifting heavy furniture during firefighting duties. He experienced severe pain and loss of
feeling in his left leg, underwent multiple surgeries including a five-level spinal fusion, and remained unable to
work. His temporary total disability benefits expired after 104 weeks even though he had not reached maximum
medical improvement, leaving him without disability benefits while his employer-selected physicians continued

to treat him.

PROCEDURAL HISTORY

After Bradley Westphal's temporary total disability benefits expired, a Judge of Compensation Claims denied his
claim for permanent total disability benefits because he had not reached maximum medical improvement and
could not establish that his total disability would continue thereafter. A First District panel held the 104-week
limitation unconstitutional as applied, but the First District sitting en banc withdrew that decision, adopted a
statutory construction deeming certain workers to have reached maximum medical improvement by operation of
law, and certified a question of great public importance. The Florida Supreme Court quashed the en banc

decision, held the statute unconstitutional as applied, revived the pre-1994 260-week limitation, and remanded.

DISPOSITION

quashed

REMAND INSTRUCTIONS

The First District's en banc decision is quashed, and the case is remanded to the First District for further
proceedings consistent with the Supreme Court's opinion, including application of the revived pre-1994 260-

week limitation.
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