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OPINION

CHURCH, J.

The transaction developed in this case is not an uncommon one. The plaintiffs in New York
consigned to one Van Alstyne articles of personal property, and forwarded the same by defendant
marked "C.O.D., $94.28." It was in effect evidently intended as a sale by plaintiffs to Van Alstyne
of the property, the price payable on delivery.

The defendant undertook to deliver the property and collect the money, and return it to the
plaintiffs. The defendant accepted a check of Van Alstyne on a Troy bank, payable to the order of
the plaintiffs, and delivered it to the plaintiffs who accepted it, and transmitted it for collection,
and it was returned protested. There is no dispute but that the defendant would have been liable if
the plaintiffs had refused to accept the check, or had accepted it in a qualified manner, but the
question is whether the unconditional acceptance of the check did not amount to a waiver of the
requirement to collect the money or a ratification of the act of receiving the check in lieu of the
money.

The learned counsel for the plaintiffs relies mainly upon two positions. 1st. That this is the case of
receiving a note or check of a third person for an antecedent debt or obligation, the rule being that
such note or check is not to be deemed a payment unless an agreement to that effect is made. 2d.
That it is not a ratification because the principal was ignorant of the fact that there were no funds.

As to the first proposition the answer is, that there was no pre-existing debt, the payment over of
the collection was but the consummation of a single transaction. The defendant received this
check as money; it was optional with the plaintiffs to receive it as such, or not. It was delivered to
them as such.

The only rational construction of the transaction if put in language, is, that the defendant said I
delivered your property, and took this check instead of money, will you receive it as such? to
which the plaintiffs *Page 379 assented, and accepted it. It would be unnatural to construe it as an
offer to turn out the check of a third person, upon a pre-existing debt.

True, the defendant had done an act which would fix a liability upon it for the amount if the
plaintiffs had so elected, but it was competent for them to waive the strict performance of this part
of the contract. As to the second point it is insisted that the acceptance of the check is not a
ratification, because the principal did not have knowledge of all the facts.



It is a general rule, that knowledge of all material facts, is indispensable, in order to bind the
principal by a ratification. (Story on Agency, § 243;Nixon v. Palmer, 8 N.Y., 401; Seymour v.
Wyckoff, 10 id., 224.) But a ratification when fairly made, is equal to an original authority. (Story
on Agency, § 244, and cases cited.) What facts were unknown to the plaintiffs at the time they
received the check?

The check was genuine in its execution, it was made by the person to whom the property was
delivered, and it is significant that it was made payable to the order of the plaintiffs, implying that
it was intended to be delivered to them. It does not appear whether the drawer had funds in the
bank at the time it was drawn, or not. It is presumed that he did not at the time it was presented,
and this was not known to the plaintiffs, and from the nature of the case could not be known.

A depositor may withdraw funds, although there are outstanding checks. It seems to me that
whether there were funds in the bank at the time of accepting the check or not, or whether they
had been withdrawn intermediate the drawing and acceptance of the check, is not material upon
this question, and that the plaintiffs by accepting the check took that risk.

The question presented to them was whether they would adopt the act of the carrier by taking a
check instead of money. The risk of non-payment when presented was necessarily assumed. There
was no suppression on the part of the carrier, nor does it appear that any fact had occurred
between the making and acceptance of the check. It is argued *Page 380 that the plaintiffs were
merely aiding the carrier to get the money.

If that was their intention, they should have made a qualified acceptance. If they had done this, or
had refused the check, the carrier might have returned it, and procured the money. By an
unqualified acceptance they gave the carrier to understand that they adopted his act. (Brooks v.
Express Co., 14 Hun, 364).

The case of Walker v. Walker, 5 Heiskell's R., 425, gives some countenance to the contention of
the plaintiff. There an agent in one State collected money for his principal in another under
instructions to remit by express. Instead of doing so, he purchased a check on New York from a
firm in good standing, and sent it by mail to the principal. It was sent the 6th of February but was
delayed so that it was not received until the 17th of April, and the principal forwarded it to New
York for payment.

On the 13th of April the maker failed, and the check was not paid, and it was held that taking and
transmitting it to New York was not a ratification, because the failure of the drawer was unknown
to the principal at the time he received it.

In this case there was no such intervening fact. There was an apparent necessity for forwarding the
check to prevent a discharge of the maker by laches, and hence the act was not entirely
inconsistent with the continued liability of the agent. Some stress too was laid upon a letter written



by the agent the day before the receipt of the check, from which an inference was drawn that he
regarded himself liable if the check was not paid, and the check was drawn by a person entirely
unknown to the principal, who necessarily relied upon the representations of the agent as to his
credit and solvency.

Under these circumstances it was held by a divided court that the act of transmitting was not a
ratification. Whether the decision in that case was right or not, I do not think it controlling in this
case. The circumstances here are capable of but one construction according to the mode and habits
of business, and that is, that the plaintiffs adopted and ratified *Page 381 the act of the carrier, by
the unqualified acceptance of the check.

The judgment must be affirmed. All concur, except ANDREWS, J., not voting. Judgment
affirmed.
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