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SUMMARY

The United States District Court for the Western District of Tennessee granted West Bend Insurance
Company’s motion for judgment on the pleadings in a declaratory judgment action concerning its duty
to defend and indemnify defendants in underlying litigation. Applying Tennessee law, the court held
that the policy’s automobile exclusion barred coverage because the underlying claims arose from the
use or operation of a motor vehicle, regardless of whether the vehicles made physical contact. The
court also struck exhibits attached to defendants’ response as matters outside the pleadings.
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DISPOSITION other

PROCEDURAL POSTURE Declaratory judgment action by an insurer seeking a declaration that it
owed no duty to defend or indemnify insured defendants in underlying
state-court tort litigation. The court granted the insurer's Rule 12(c)
motion for judgment on the pleadings and struck exhibits submitted
with the defendants' opposition.

STANDARD OF REVIEW A Rule 12(c) motion is reviewed under the same standard as a Rule
12(b)(6) motion. The court accepts well-pleaded factual allegations as
true, disregards legal conclusions, and determines whether the
pleadings plausibly establish entitlement to relief. In evaluating the
insurer's duty to defend, the court considers only the allegations in the



underlying complaint and does not resolve the merits of the underlying
action or act as a fact-finder.
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QUESTIONS PRESENTED

1. Whether the court could consider affidavits and an incident report attached to the defendants' opposition
to a Rule 12(c) motion.

2. Whether the allegations in the underlying complaint established that the claimed bodily injuries arose
out of the use or operation of an auto within the policy's auto exclusion.

3. Whether West Bend owed the defendants a duty to defend or indemnify them in the underlying
litigation.

HOLDINGS

1. The court may not consider affidavits and an incident report submitted with the defendants' opposition
because they were not pleadings and the defendants did not move to amend or request leave to amend.

2. The policy's auto exclusion applied because the underlying claims alleged bodily injuries arising out of
Hall's use and operation of a motor vehicle, regardless of whether the vehicles actually made contact.

3. West Bend owed no duty to defend or indemnify Crossroads Prayer Retreat, Virginia Holland, or
Timothy Hall in the underlying litigation because the pleaded claims fell within the policy's auto
exclusion.

KEY QUOTATIONS

“The duty to defend is broader than the duty to indemnify because the duty to defend is based on the facts
alleged, while the duty to indemnify is based upon the facts found by the trier of fact.” (at 835)

“Thus, even if the Underlying Complaint “leaves open the possibility” that there was no contact between the
two vehicles, that does not change the fact that the Underlying Plaintiffs claim they were injured because of
Hall’s use of his vehicle.” (at 11)

FACTUAL BACKGROUND

The underlying state-court action arose from a December 27, 2023 collision in McNairy County, Tennessee,
involving a side-by-side utility vehicle carrying Jimmy Kevin Hancock and a minor passenger and a vehicle



operated by Timothy Hall. The underlying complaint alleged that Hall, while acting as an agent or employee of
Crossroads Prayer Retreat, negligently or intentionally accelerated his vehicle toward or collided with the side-
by-side, causing bodily injuries and supporting negligence, assault, battery, and intentional-infliction-of-
emotional-distress claims. West Bend's commercial general liability policy excluded bodily injury arising out of
the ownership, maintenance, use, or entrustment of an auto owned or operated by an insured. The defendants
admitted that the underlying claims involved injuries arising from Hall's operation of a vehicle and that the
policy contained the auto exclusion.

PROCEDURAL HISTORY

West Bend filed this diversity declaratory judgment action concerning coverage under a commercial general
liability policy. The defendants answered and opposed West Bend's motion for judgment on the pleadings,
attaching affidavits and an underlying incident report. The court disregarded and struck those materials as
matters outside the pleadings, applied the allegations in the underlying complaint and the defendants'
admissions, granted judgment for West Bend, and directed the Clerk to enter judgment.
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