SUPREME COURT OF NORTH DAKOTA

Frueh v. Frueh

745 N.W.2d 362 (N.D. 2008) - No. No. 20070254 - Decided February 21, 2008

SUMMARY

The Supreme Court of North Dakota held that Darin Frueh presented sufficient competent evidence to

establish a prima facie case for modification of child custody. The court reversed the denial of an

evidentiary hearing and remanded, concluding that conflicting affidavits could not be weighed at the

prima facie stage.
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Supreme Court of North Dakota

Sandstrom, Justice; Gerald W. Vande Walle, C.J.; Maring, Justice;

Kapsner, Justice; Daniel J. Crothers, Justice
North Dakota

February 21, 2008

No. 20070254

reversed_and_remanded

Appeal from an amended district court order denying an evidentiary
hearing on the father's motion to modify child custody.

The majority stated that denial of an evidentiary hearing on a change-
of-custody motion is reviewed for abuse of discretion, including
whether the district court misinterpreted or misapplied the law. Justice
Kapsner concurred in the result but maintained that whether a prima
facie case has been established is a question of law rather than
discretion.
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QUESTIONS PRESENTED

1. Whether Frueh presented sufficient competent evidence to establish a prima facie case for modification
of custody under N.D.C.C. § 14-09-06.6(4).

2. Whether the district court improperly weighed conflicting affidavits rather than determining whether the

moving papers established a prima facie case warranting an evidentiary hearing.

3. What standard of review applies to the denial of an evidentiary hearing on a motion to modify custody.

HOLDINGS

1. Frueh presented sufficient competent evidence to establish a prima facie case warranting an evidentiary

hearing on his motion for change of custody.

2. A district court may not weigh conflicting allegations in affidavits when deciding whether a prima facie

case for custody modification has been established.

3. The majority applied an abuse-of-discretion standard to review the denial of an evidentiary hearing on a

change-of-custody motion.

KEY QUOTATIONS

“We hold Frueh has presented sufficient evidence to establish a prima facie case for modification of custody;

therefore, we reverse and remand for an evidentiary hearing on his motion.” (745 N.W.2d at 363, q 1)

“If a prima facie case is established, the court shall set a date for an evidentiary hearing.” (745 N.W.2d at
364, 95)

“A court may not weigh conflicting allegations in considering whether a movant has established a prima facie

case; such weighing of the evidence is done at an evidentiary hearing.” (745 N.W.2d at 366, Y 13)

FACTUAL BACKGROUND

Darin Frueh and Melissa Frueh were divorced in January 2004, and Melissa, later known as Melissa Hoheisel,
received custody of their minor child. In June 2007, Frueh sought a custody change, alleging that the twelve-
year-old child wanted to live with him and that Hoheisel's husband had physically abused the child. The child
submitted an affidavit and handwritten letter supporting those allegations. Hoheisel denied abuse, submitted a
social-services report indicating no risk factors for abuse or neglect, and asserted that Frueh's farming operation

would leave him unable to adequately supervise the child.

PROCEDURAL HISTORY

The parties were divorced in January 2004, with Melissa Hoheisel receiving custody and Darin Frueh receiving
visitation. In June 2007, Frueh moved to modify custody, submitting affidavits concerning the child's preference
to live with him and alleged abuse by Hoheisel's husband. The district court found no prima facie case under
N.D.C.C. § 14-09-06.6(4) and denied an evidentiary hearing. The North Dakota Supreme Court reversed and

remanded for an evidentiary hearing.
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REMAND INSTRUCTIONS

The district court must conduct an evidentiary hearing on Frueh's motion for change of custody.
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