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SUMMARY

The West Virginia Supreme Court of Appeals affirmed Fred S. Jr.'s convictions for third-degree sexual
assault, third-degree sexual abuse, and sexual abuse by a custodian. The court held that the trial court
did not abuse its discretion by declining to give a separate instruction limiting the jury's consideration
of charged conduct to West Virginia, because the evidence and existing instructions adequately
established the locations and purposes for which other-acts evidence could be considered. The court
alternatively concluded that any instructional error would have been harmless.
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PROCEDURAL POSTURE Defendant appealed his convictions and final sentencing order to the
Supreme Court of Appeals of West Virginia, arguing that the trial court
erred by failing to instruct the jury to consider only conduct occurring
in West Virginia.

STANDARD OF REVIEW A requested jury instruction is reviewed for abuse of discretion. Jury
instructions are reviewed as a whole to determine whether they
correctly stated the law, were supported by the evidence, and
adequately informed the jury of the issues without misleading it.
Harmlessness is assessed under whether, after removing the alleged
error, the remaining evidence was independently sufficient and the
jury was not substantially swayed by the error.



PRECEDENTIAL VALUE Memorandum decision; no substantial question of law and no
prejudicial error found.
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QUESTIONS PRESENTED

1. Whether the trial court erred by failing to instruct the jury that it could consider only conduct occurring
in West Virginia when determining the defendant's guilt.

2. Whether any error in omitting a more specific territoriality instruction was harmless.

HOLDINGS

1. The trial court did not abuse its discretion by omitting the requested territoriality instruction because the
indictment separately alleged each charged offense in McDowell County, the evidence established the
locations of the charged acts, and the jury was adequately informed that the North Carolina incident was
not part of the West Virginia charges.

2. Any error in failing to specifically instruct the jury to disregard the North Carolina incident was
harmless because the evidence remaining after excluding that incident was independently sufficient to
support the verdict and the jury was not substantially swayed by the alleged omission.

KEY QUOTATIONS

“Under the Constitution and laws of this state, a crime can be prosecuted and punished only in the state and
county where the alleged offense was committed.” (1)

“A trial court’s instructions to the jury must be a correct statement of the law and supported by the evidence.”
(1)

“The jury would have come to the same conclusion even if the trial court had included an instruction that
specifically instructed the jury to disregard the one instance of sexual abuse that took place in North
Carolina.” (2)

FACTUAL BACKGROUND

The victim was the defendant's fourteen-year-old stepdaughter. The State charged fifteen separate sexual assaults
or abuses, each alleged to have occurred in McDowell County, West Virginia, and introduced evidence
concerning a prior North Carolina sexual-abuse charge and an uncharged North Carolina incident involving the
victim. Trial testimony established that the charged acts occurred in West Virginia and that only one separate



incident occurred in North Carolina; the trial court gave a limiting instruction regarding the North Carolina
evidence.

PROCEDURAL HISTORY

Fred S. Jr. was indicted in McDowell County on fifteen counts involving third-degree sexual assault, third-
degree sexual abuse, and sexual abuse by a custodian. Following a jury trial, he was convicted on all counts and
received a final sentencing order. The Supreme Court of Appeals of West Virginia affirmed the convictions and
sentencing order in a memorandum decision.
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