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SUMMARY

The Vermont Supreme Court affirmed the denial of Harold Haner, Sr.'s motion for a new trial based on

his brother's purported confessions to the sexual assault underlying Haner's conviction. The court held

that judicially granted use immunity was unwarranted and that the brother's statements were

inadmissible hearsay because corroborating circumstances did not clearly establish their

trustworthiness. The court also concluded that denial of the motion did not violate Haner's due process

rights.
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Defendant appealed the Vermont District Court's denial of his motion

for a new trial based on newly discovered evidence.

The denial of a Rule 33 motion for a new trial based on newly
discovered evidence is reviewed for abuse of discretion. Evidentiary
rulings under V.R.E. 804 are reviewed for abuse of discretion resulting

in prejudice.
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QUESTIONS PRESENTED

1. Whether the trial court had authority or was required to grant judicial use immunity to Haner's brother so

that he could testify in support of Haner's motion for a new trial.

2. Whether the brother's confessions were admissible under the statement-against-penal-interest exception
in V.R.E. 804(b)(3).

3. Whether exclusion of the confessions and denial of the motion for a new trial violated Haner's due

process rights.

HOLDINGS

1. The trial court did not err in refusing to grant judicial use immunity to Haner's brother. Under Vermont
law, authority to grant witness immunity rests exclusively within the prosecutor's discretion, subject only
to narrow exceptions, and Haner failed even to satisfy the proposed Smith standard because he did not

make a convincing showing that the brother's testimony was clearly exculpatory.

2. The trial court properly excluded the brother's confessions as inadmissible hearsay because Haner failed

to establish corroborating circumstances clearly indicating their trustworthiness.

3. The trial court did not violate Haner's due process rights by denying the motion for a new trial after

refusing immunity and excluding the unreliable confessions.

KEY QUOTATIONS

“In Vermont, the power to grant witness immunity lies exclusively within the discretion of the prosecutor, and

the State is under no constitutional obligation to confer such immunity.” (] 7)

“Where a statement tends to inculpate the declarant, and thereby exculpate the defendant, it is inadmissible

"unless corroborating circumstances clearly indicate the trustworthiness of the statement."” (9 15)

FACTUAL BACKGROUND

Haner was convicted of sexually assaulting his daughter, A.H., in 1999. Approximately three years after the
alleged offense and after Haner's conviction and appeal, Haner's seventeen-year-old brother confessed to the
assault to police and later wrote numerous letters expressing guilt. The brother initially testified at a new-trial
hearing but then invoked the Fifth Amendment when asked for details and whether he had committed the
offense. The trial court found the confessions unreliable because of inconsistencies with the trial evidence, the
delay in reporting, the brother's potential motive and opportunity, his familial relationship with Haner, and other

suspicious circumstances.

PROCEDURAL HISTORY

Haner was convicted of aggravated sexual assault in October 2000, and the Vermont Supreme Court affirmed the
conviction in November 2001. After Haner's brother confessed to the offense in 2002 and provided related

statements, Haner moved for a new trial. Following evidentiary hearings, the trial court denied a request for



judicial use immunity for the brother and excluded the brother's confessions as inadmissible hearsay under
V.R.E. 804(b)(3). The Supreme Court of Vermont affirmed.
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