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SUMMARY

The New York Appellate Division, Fourth Department dismissed the mother's appeal from the fact-
finding order as moot or terminated upon entry of the dispositional order, and unanimously affirmed
the dispositional order placing the children in the custody of the Erie County Department of Social
Services. The court held that the petitioner established a prima facie case of abuse based on the child's
injuries, that the mother failed to rebut the presumption of culpability, and that the finding of

derivative abuse of the other children was supported by the evidence.
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PROCEDURAL POSTURE Appeal from a Family Court dispositional order in a Family Court Act

article 10 child-abuse proceeding; the mother also separately appealed

from the fact-finding decision.

STANDARD OF REVIEW Whether the findings of abuse and derivative abuse were supported by

a preponderance of the evidence in the record.
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QUESTIONS PRESENTED

1. Whether the mother's direct appeal from the fact-finding decision remained available after Family Court

entered a subsequent dispositional order.

2. Whether the petitioner established a prima facie case of abuse under Family Court Act § 1046(a)(ii)
despite being unable to identify the precise time of the injuries or which caregiver caused them.

3. Whether the mother rebutted the presumption of parental culpability after the petitioner established a

prima facie case.

4. Whether the finding that the mother derivatively abused her other three children was supported by a

preponderance of the evidence.

HOLDINGS

1. A respondent's right of direct appeal from a fact-finding order terminates upon the subsequent entry of a

dispositional order; therefore, the appeal from the fact-finding decision was dismissed.

2. The petitioner established a prima facie case of child abuse by showing that the child suffered injuries
that would ordinarily not occur absent an act or omission of the respondent and that the respondent was

a caregiver at the time of the injuries.

3. After the petitioner established a prima facie case, the burden of going forward shifted to the mother, and

she failed to rebut the presumption of parental culpability.

4. The finding that the mother derivatively abused her other three children was supported by a

preponderance of the evidence.

KEY QUOTATIONS

“we conclude that the mother's right of direct appeal from the fact-finding order in appeal No. 1 terminated

with the subsequent entry of the order of disposition” (at 1)

“petitioner's inability to pinpoint the exact time and date of the child's injuries and to link the cause of those
injuries to a specific caregiver, i.e., either the mother or the uncle, is not fatal to the establishment of

petitioner's prima facie case of abuse” (at 2)

“The abuse of the child "demonstrates such an impaired level of judgment by the [mother] as to create a

substantial risk of harm for any child in her care"” (at 2)

FACTUAL BACKGROUND

The subject child sustained numerous injuries, including a subdural hematoma, retinal hemorrhaging, and
various bruises. The mother and the children's uncle were caregivers during the relevant period, but the
petitioner could not identify the exact time of the injuries or determine which caregiver caused them. The mother
failed to rebut the resulting presumption of parental culpability, and the evidence supported a finding that her

conduct demonstrated impaired judgment creating a substantial risk of harm to her other children.



PROCEDURAL HISTORY

Family Court, Erie County, determined that the mother and the children's uncle abused one of the mother's twin
sons and that the mother derivatively abused her other three children. Family Court subsequently entered a
dispositional order placing the children in the custody of the Erie County Department of Social Services. The
Appellate Division dismissed the direct appeal from the fact-finding decision because the subsequent
dispositional order terminated the mother's right to appeal directly from that decision, and unanimously affirmed

the dispositional order.
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