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SUMMARY

The Vermont Superior Court, Environmental Division, grants the Town of Panton’s motion to dismiss

MSFE, LLC’s appeal of a Development Review Board decision concerning a notice of violation for

basketball-court setback violations. The court holds that 24 V.S.A. § 4472 barred the appeal because

MSFE failed to appeal the Administrative Officer’s 2021 denial of a substantially similar zoning

permit application. The court also grants MSFE’s motion for leave to file a surreply and schedules a

status conference regarding a related zoning enforcement action.
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MSFE, LLC appealed the Town of Panton Development Review
Board's decision upholding a notice of violation concerning a
basketball court and hoop. The Town moved to dismiss the appeal for
lack of subject matter jurisdiction under V.R.C.P. 12(b)(1) and 24
V.S.A. § 4472(d).

On a V.R.C.P. 12(b)(1) motion, the court accepts uncontroverted
factual allegations as true and construes them in the light most
favorable to the nonmoving party; the court may consider evidence

outside the pleadings.
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QUESTIONS PRESENTED

1. Whether 24 V.S.A. § 4472(a) and (d) deprived the Environmental Division of subject matter jurisdiction
over MSFE's appeal because MSFE failed to appeal the 2021 permit denial.

2. Whether MSFE could challenge in the notice-of-violation appeal the Town's authority to regulate the
basketball court, the applicability of setback requirements, or the validity of the zoning regulations after

failing to appeal the initial permit denial.

3. Whether the Town's motion to dismiss under V.R.C.P. 12(b)(1) should be granted.

HOLDINGS

1. Under 24 V.S.A. § 4472(a) and (d), MSFE's failure to timely appeal the Administrative Officer's 2021
permit denial made that decision final and binding and barred any direct or indirect collateral attack on it

in the later notice-of-violation appeal.

2. Once an applicant submits to the permitting process and receives an adverse decision, it must timely
appeal that decision to preserve challenges to the municipality's jurisdiction, the applicability or validity
of zoning regulations, and the project's exemption from regulation.

3. The Town's motion to dismiss MSFE's appeal for lack of subject matter jurisdiction was properly

granted.

KEY QUOTATIONS

“§ 4472(a) and (d) are ‘two sides of the same coin,”’ embodying through ‘broad and unmistakable language’ a
legislative intent ‘to prevent any kind of collateral attack on a zoning decision that has not been properly

appealed through the mechanisms provided by the municipal planning and development statutes.’” (4)

“Having applied for a zoning permit, however, Appellant was statutorily obligated to appeal that permit to
avoid the preclusive effect of the zoning administrator’s decision relative to compliance with setback

requirements.” (5)

“It cannot be collaterally attacked—directly or indirectly—at this time.” (6)

FACTUAL BACKGROUND

MSFE owned a 1.92-acre property in Panton's Residential Agricultural zoning district and sought approval in
2021 to construct a paved half basketball court and permanent hoop near the property's southwest corner. The
Town's Administrative Officer denied the application because the proposed improvements were within required
setbacks, and MSFE did not appeal within the prescribed period. MSFE later constructed a larger asphalt court
and hoop, after which the Administrative Officer issued a notice of violation alleging violations of front- and

side-yard setback requirements. The Development Review Board upheld the notice and concluded that the



unappealed 2021 denial precluded MSFE from challenging the setback requirements or the Town's regulatory

authority in the subsequent appeal.

PROCEDURAL HISTORY

In January 2021, MSFE submitted a zoning permit application for a proposed basketball court and permanent
hoop. The Town's Administrative Officer denied the application because the proposal did not meet setback
requirements, and MSFE did not appeal that decision. After MSFE constructed an asphalt court and hoop in
2025, the Administrative Officer issued a notice of violation. The Development Review Board upheld the notice
and ruled that the unappealed 2021 permit denial barred the challenge. MSFE timely appealed to the
Environmental Division, which granted the Town's motion to dismiss.

DISPOSITION

dismissed
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