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SUMMARY

The Supreme Court of North Carolina held that the defendants' timely filing of a federal removal

petition, service of notice, and filing of a copy with the state-court clerk effected removal under 28

U.S.C. § 1446. Consequently, the state trial court's jurisdiction terminated, and the defendants' motion

to arrest the judgments for lack of jurisdiction should have been allowed. The judgment was reversed.
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Defendants appealed from the Superior Court of Pasquotank County's
denial of their motion challenging the court's jurisdiction after they
filed a petition to remove the state criminal prosecutions to the federal

district court.

De novo review of the legal question whether federal removal
deprived the state court of jurisdiction.

Published precedential opinion of the Supreme Court of North

Carolina.
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QUESTIONS PRESENTED

1. Whether filing a removal petition in the federal district court, providing notice, and filing a copy with

the state-court clerk effected removal of the state criminal prosecutions.

2. Whether the state Superior Court retained jurisdiction to try the defendants after the statutory removal
steps had been completed.

3. Whether defendants' motion to arrest the judgments for lack of state-court jurisdiction should have been

allowed.

HOLDINGS

1. Under 28 U.S.C.A. §8§ 1446(c) and 1446(e), removal was accomplished when defendants filed the
petition in the appropriate federal district court, gave notice to the adverse parties, and filed a copy of the

petition with the state-court clerk.

2. The Superior Court's jurisdiction terminated when the statutory removal requirements were satisfied;

any challenge to the propriety of removal had to be presented by motion in the federal district court.

3. The defendants' motion to arrest the judgments for want of jurisdiction should have been allowed.

KEY QUOTATIONS

“The language of the statute is too plain to require interpretation.” (134 S.E.2d at 682)
“The Superior Court's jurisdiction terminated before appellants were tried.” (134 S.E.2d at 682)

“If the cases have been improperly removed, the error may be corrected by motion in the U. S. District
Court.” (134 S.E.2d at 682)

FACTUAL BACKGROUND

The defendants, who were identified in the removal petition as Negroes, were facing criminal prosecutions in the
Superior Court of Pasquotank County. Before trial, they filed a petition for removal in the appropriate federal
district court, served the adverse parties, and filed a copy with the state-court clerk as required by the federal

removal statute. The state trial court denied the removal motion and continued with the prosecutions.

PROCEDURAL HISTORY

Before trial, defendants filed a verified removal petition in the United States District Court for the Eastern
District of North Carolina, served notice, and filed a copy with the state-court clerk. The Superior Court denied
the removal motion and proceeded with the state prosecutions. The North Carolina Supreme Court held that
removal had already been effected and reversed the denial of defendants' motion to arrest the judgments for lack

of jurisdiction.

DISPOSITION
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REMAND INSTRUCTIONS

The opinion states that if the federal district court remands the prosecutions, the Superior Court may then try

defendants on the charges in the bills of indictment.
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