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SUMMARY

The Appellate Division, First Department reversed Bertrand Delisme's assault conviction and
remanded for a new trial. The court held that the trial court should have instructed the jury as a matter
of law that a shared bathroom accessible only from the defendant's and complainant's rooms
constituted part of the defendant's dwelling, eliminating the duty to retreat under Penal Law § 35.15(2)
(a)(i). Two justices dissented, concluding that any instructional error was harmless because the

evidence overwhelmingly disproved justification.
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PROCEDURAL POSTURE Defendant appealed from a judgment of Supreme Court, New York

County, entered after a jury trial convicting him of assault in the

second degree and sentencing him as a second felony offender.

STANDARD OF REVIEW The court reviewed the challenged jury instruction for whether, viewed
in its entirety, it conveyed the appropriate legal standard without
possible confusion, and reviewed the instructional error for

harmlessness under New York law.

PRECEDENTIAL VALUE Published New York Appellate Division opinion; majority opinion
reversing conviction and ordering a new trial, with two judges
dissenting.
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QUESTIONS PRESENTED

1. Whether a bathroom shared by defendant and the complainant, accessible only from their respective

rooms and not routinely accessible to strangers, constituted part of defendant's dwelling under Penal
Law § 35.15(2)(a)(i).

2. Whether the trial court erred by failing to instruct the jury that defendant had no duty to retreat from the

shared bathroom as a matter of law.
3. Whether the erroneous justification instruction was harmless.

4. Whether defendant's pro se speedy-trial arguments were reviewable.

HOLDINGS

1. The shared bathroom was part of defendant's dwelling as a matter of law because it was accessible only
from defendant's and the complainant's rooms and there was no evidence that strangers had routine

access to or use of it.

2. The trial court should have granted defendant's request to instruct the jury that he had no duty to retreat

from the shared bathroom as a matter of law, assuming he was not the initial aggressor.

3. The instructional error was not harmless because justification was critically important, the verdict sheet
did not reveal the basis for the verdict, and the erroneous instruction affirmatively directed the jury to

consider whether defendant had a duty to retreat.

4. The court declined to review defendant's pro se speedy-trial arguments because they were unpreserved
and unreviewable on the insufficient record.

KEY QUOTATIONS

“As a matter of law, the shared bathroom was a part of defendant's dwelling, notwithstanding that he shared

it with the complainant, as opposed to a common area in the building.” (at 1)

“In considering a challenge to a jury instruction, the crucial question is whether the charge, in its entirety,

conveys an appropriate legal standard and does not engender any possible confusion” (at 2)

“Based on the foregoing, we cannot find that this error was harmless.” (at 3)

FACTUAL BACKGROUND



Defendant and the complainant lived in separate rooms in a single-residence-occupancy housing complex and
shared a bathroom accessible only from their respective rooms. Defendant asserted justification after striking the
complainant with an object during an altercation in the bathroom. The trial court instructed the jury that whether
the bathroom was part of defendant's dwelling depended on the extent of his exclusive possession and control,

rather than instructing as a matter of law that defendant had no duty to retreat from the shared bathroom.

PROCEDURAL HISTORY

The trial court declined to instruct the jury that defendant had no duty to retreat from the shared bathroom as a
matter of law while considering his justification defense. The jury convicted defendant, and Supreme Court
sentenced him to four years. The Appellate Division reversed the judgment on the law and remanded for a new

trial.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The matter was remanded for a new trial.
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