
SUPREME COURT OF PENNSYLVANIA

Commonwealth v. Koehler
No. 768 CAP (Pa. Apr. 24, 2020) (Dougherty, J., concurring and dissenting) · No. 768 CAP · Decided April 24,

2020

SUMMARY

This is a concurring and dissenting opinion by Justice Dougherty of the Supreme Court of
Pennsylvania in Commonwealth v. Koehler. The opinion addresses whether a PCRA court may
consider a collateral due-process claim based on alleged judicial bias by a former Supreme Court
justice and order relief affecting a prior appellate decision. Justice Dougherty would reverse and
remand for the PCRA court to determine the petition’s timeliness and merits, while criticizing the
majority for addressing an unripe and advisory question.
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PROCEDURAL POSTURE Appeal from the Bradford County Court of Common Pleas's dismissal
of a facially untimely second PCRA petition without a hearing. Justice
Dougherty would reverse and remand for the PCRA court to determine
timeliness and eligibility for relief before addressing any issue
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STANDARD OF REVIEW Jurisdictional issues, including PCRA timeliness, are reviewed as
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prove eligibility for relief by a preponderance of the evidence.
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QUESTIONS PRESENTED

1. Whether the PCRA court erred by dismissing the second PCRA petition without first determining
whether it was timely and whether Koehler established eligibility for relief under the PCRA.

2. Whether a judicial-bias-based due process claim arising from an appellate judge's participation in a prior
appeal is theoretically cognizable under the PCRA.

3. Whether a PCRA court may order a higher appellate tribunal to rehear a prior appeal nunc pro tunc
based on alleged appellate judicial bias.

4. What remedy is constitutionally permissible if a petitioner proves a judicial-bias-based due process
violation during a prior appellate proceeding.

HOLDINGS

1. The PCRA court erred by addressing the requested relief before determining whether the petition was
timely and whether the petitioner was eligible for PCRA relief. The case should be reversed and
remanded for those threshold determinations.

2. For purposes of the opinion's analysis, a claim alleging a constitutional error during the appellate
process, including judicial bias, is theoretically cognizable under the PCRA, subject to the PCRA's
ordinary timeliness and eligibility requirements.

3. Due process requires recusal only when the probability of actual bias is too high to be constitutionally
tolerable, assessed objectively by asking whether the average judge in the circumstances is likely to be
neutral or whether there is an unconstitutional potential for bias. The mere appearance of bias is not
enough.

4. A PCRA court, as an inferior tribunal, is constitutionally precluded from granting a nunc pro tunc appeal
that would require the Pennsylvania Supreme Court to rehear a prior appeal without one of its former
justices.

5. The constitutionally permissible remedy would be nunc pro tunc reinstatement of the petitioner's right to
seek reargument under Pa.R.A.P. 2543, rather than a nunc pro tunc appeal requiring the Supreme Court
to rehear the case.

KEY QUOTATIONS

“if a PCRA petition is untimely, neither this Court nor the trial court has jurisdiction over the petition.
Without jurisdiction, we simply do not have the legal authority to address the substantive claims.” (8)

“the inquiry is an objective one. The Court asks not whether the judge is actually, subjectively biased, but
whether the average judge in his position is ‘likely’ to be neutral, or whether there is an unconstitutional



‘potential for bias.’” (18)

“the nunc pro tunc reinstatement of the right to seek reargument is the only lawful remedy for a judicial bias-
based due process claim raised on collateral review.” (34)

FACTUAL BACKGROUND

In 1996, a jury convicted Koehler of two first-degree murders and related offenses after he directed an eighteen-
year-old man to kill Koehler's girlfriend and her nine-year-old son. The jury imposed two death sentences, and
the Pennsylvania Supreme Court affirmed the judgment of sentence. After the Court affirmed denial of Koehler's
first PCRA petition, Koehler filed a second petition alleging that former Justice Eakin's participation in the
earlier appeal violated due process because of emails concerning domestic violence. The PCRA court dismissed
the petition without deciding whether it was timely or whether the alleged bias claim had merit.

PROCEDURAL HISTORY

Koehler was convicted of two counts of first-degree murder and sentenced to death in 1996. The Pennsylvania
Supreme Court affirmed on direct review in Koehler I and later affirmed denial of his first PCRA petition in
Koehler II. In 2015, Koehler filed a second PCRA petition alleging that former Justice Eakin's participation in
Koehler II violated due process because of emails reflecting an allegedly dismissive attitude toward domestic
violence. The PCRA court transferred the matter to the Supreme Court, which remanded it for disposition under
the PCRA. On remand, the PCRA court dismissed the petition without determining timeliness or eligibility for
relief. Justice Dougherty would reverse and remand for those threshold determinations.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the PCRA court to determine first whether the second PCRA petition was timely, then whether
Koehler established eligibility for relief under the PCRA, and only if warranted to address the merits and
appropriate relief.
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