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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the revocation of James K. Hosby's

probation following his misdemeanor conviction for failure to pay child support. The court held that,

regardless of whether his failure to pay the arrearage was contumacious, his admitted failures to report

to his probation officer and comply with other probation conditions supported revocation under West

Virginia Code § 62-12-10. The court also affirmed the order requiring him to serve the remainder of

his one-year sentence.
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Appeal from a final order revoking probation and requiring the
defendant to serve the remainder of a suspended one-year jail sentence
imposed after his guilty plea to misdemeanor failure to pay child

support.

The probation-revocation decision is reviewed for abuse of discretion,
underlying factual findings for clear error, and questions of law and

statutory or rule interpretation de novo.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by revoking probation based on Hosby's failures to report,

make regular child-support and restitution payments, and report his employment status.

2. Whether the circuit court abused its discretion by ordering Hosby to serve the remainder of his
suspended one-year sentence.

HOLDINGS

1. The circuit court did not abuse its discretion by revoking Hosby's probation because the record clearly
established that he violated multiple probation conditions, including failing to report to his probation
officer and failing to keep the officer informed of his circumstances.

2. The circuit court did not abuse its discretion by ordering Hosby to serve the remainder of his one-year

jail sentence.

KEY QUOTATIONS

“Probation is a matter of grace and not a matter of right.” (at 69)

“Whether or not the appellant's failure to pay the child support arrearage was contumacious, the fact remains

that he failed to report to his probation officer and comply with the other terms of his probation.” (at 70)

FACTUAL BACKGROUND

Hosby pleaded guilty to misdemeanor failure to pay child support after originally being indicted on two felony
counts. His sentence was suspended, and he was placed on five years of probation subject to conditions
including regular child-support payments, restitution of $13,282.14, reporting to his probation officer, and
reporting employment status. He admitted violating multiple conditions, although he attributed missed meetings
and payment problems partly to caring for his ill mother and other circumstances. The circuit court revoked
probation and ordered him to serve the remainder of his one-year jail sentence.

PROCEDURAL HISTORY

Hosby pleaded guilty to misdemeanor failure to pay child support and received a suspended one-year jail
sentence with five years of probation. After his probation officer alleged multiple violations, including failures to
report, make child-support and restitution payments, and report employment status, the Circuit Court of
Jefferson County revoked probation and ordered Hosby to serve the remainder of his sentence. The Supreme
Court of Appeals of West Virginia affirmed.
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