MASSACHUSETTS SUPREME JUDICIAL COURT

Go-Best Assets Ltd. v. Citizens Bank

463 Mass. 50 (2012) - Decided July 30, 2012

SUMMARY

The Supreme Judicial Court of Massachusetts held that Citizens Bank could not be held liable for

negligence or aiding and abetting fraud, breach of fiduciary duty, or conversion arising from an

attorney’s misappropriation of $5 million deposited into his client account. The court concluded that

the bank lacked actual knowledge of the intended or apparent misappropriation and that its contractual

duty to report dishonored checks to the Board of Bar Overseers did not create a tort duty owed to trust

beneficiaries. The court affirmed summary judgment for Citizens Bank.
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QUESTIONS PRESENTED

1. Whether Citizens Bank owed Go-Best a tort duty to investigate or prevent the withdrawal or

misappropriation of funds deposited into Goldings's client account.

2. Whether dishonored checks, negative account balances, and an unauthorized transfer from an IOLTA
account were sufficient to establish or support an inference that Citizens Bank had actual knowledge of

Goldings's intended or apparent misappropriation.

3. Whether Citizens Bank's contractual duty under Mass. R. Prof. C. 1.15 to notify the Board of Bar
Overseers of dishonored checks from a qualifying trust account created a tort duty owed to the
beneficiaries of funds in the account.

4. Whether Go-Best's aiding-and-abetting claims survived summary judgment without evidence that

Citizens Bank knew of or substantially assisted Goldings's fraud, breach of fiduciary duty, or conversion.

HOLDINGS

1. A bank generally owes no duty to investigate or inquire into withdrawals by a person authorized to draw
on an account. A duty to take reasonable steps to prevent misappropriation arises only when the bank has

actual knowledge of an intended or apparent misappropriation and its failure to act would constitute
participation or acquiescence.

2. A bank's contractual duty under Mass. R. Prof. C. 1.15 to notify the Board of Bar Overseers of
dishonored checks from a trust account is not a tort duty of care owed to the beneficiaries of funds in

that account.

3. The aiding-and-abetting claims failed because Go-Best presented no evidence that Citizens Bank knew
of Goldings's tortious conduct or actively participated in or substantially assisted the fraud, breach of

fiduciary duty, or conversion.

4. The record presented genuine issues of material fact concerning whether the client account was a trust
account and whether Citizens Bank reasonably knew that it was a trust account, but those issues did not
preclude judgment for the bank because the notification obligation did not create a tort duty owed to Go-
Best.

KEY QUOTATIONS

“A bank that is merely the drawee of a check ought not to be made liable to the payee for anything short of

participation or assistance in a known or apparent misappropriation of funds” (55)

“But a risk of misappropriation alone is not enough to support an inference that the bank had actual
knowledge of an attorney’s intended or apparent misappropriation of client funds.” (56)

“A duty of care must already exist before a plaintiff can use a defendant’s statutory violation to support a
claim of tort liability.” (62)



“In short, the facts as alleged in Lemer put the banks on notice of the attorney’s misappropriation of trust
funds, and the banks substantially assisted in that misappropriation by affirmatively concealing information
with the intent of allowing the misappropriation to continue.” (64)

FACTUAL BACKGROUND

Go-Best wired $5 million to an account at Citizens Bank entitled "Morris M. Goldings client account” after
attorney Morris Goldings represented that the funds would be held in trust and escrowed with Starwood stock.
Goldings admitted that the representations were false, that no stock had been placed in escrow, and that he had
used Go-Best's money to repay other debts. Before the transfer, the account had experienced dishonored checks,
negative balances, and an unauthorized transfer of $200,000 from a related IOLTA account, but the record
contained no evidence that Citizens Bank actually knew of Goldings's scheme to misappropriate Go-Best's

funds.

PROCEDURAL HISTORY

Go-Best sued Citizens Bank for misrepresentation, conversion, aiding and abetting fraud, aiding and abetting
breach of fiduciary duty, aiding and abetting conversion, and negligence. The Superior Court dismissed the
claims against Citizens Bank. The Appeals Court reversed in part as to negligence and aiding-and-abetting
claims, and the Supreme Judicial Court granted Citizens Bank's application for further appellate review and

affirmed the dismissal of all claims against the bank.
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