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SUMMARY

The Illinois Supreme Court addresses the applicability of res ipsa loquitur in a medical negligence
action involving femoral nerve damage following hip replacement surgery. The court holds that the
Rule 304(a) appeal concerning the surgeon was not properly before the appellate court because res
ipsa loquitur is an evidentiary doctrine rather than a separate claim. The court exercises supervisory
authority to review the summary judgment involving a surgical technician and analyzes the probability
and control elements of res ipsa loquitur.
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PROCEDURAL POSTURE Plaintiff appealed under Illinois Supreme Court Rule 304(a) from
summary judgments dismissing res ipsa loquitur claims against a
surgeon and surgical technician and related vicarious-liability claims.
The Supreme Court accepted and consolidated the defendants' Rule
315 appeals after the appellate court reversed the circuit court.

STANDARD OF REVIEW Summary judgment is reviewed de novo. Whether res ipsa loquitur
applies is initially a question of law for the trial court. Appellate
jurisdiction under Rule 304(a) was reviewed independently, and the
Supreme Court invoked supervisory authority to review the Harden
judgment as of the date it was orally pronounced.

PRECEDENTIAL VALUE published precedential opinion

PARTIES Lucas Armstrong, Sarah Harden, Advocate Health and Hospitals
Corporation, doing business as Advocate BroMenn Medical Center v.
William “Wes” Johnson
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QUESTIONS PRESENTED

1. Whether a Rule 304(a) appeal may be taken from summary judgment on a res ipsa loquitur count against
a defendant when a specific-negligence count against the same defendant remains pending.

2. Whether Johnson presented sufficient evidence of the probability and control elements of res ipsa
loquitur to withstand summary judgment against Harden.

3. Whether a plaintiff pursuing res ipsa loquitur in a medical professional negligence case must present
additional expert testimony establishing the individual standard of care for a surgical technician.

4. Whether the Supreme Court should exercise supervisory authority to review Harden's summary
judgment as of the date it was orally pronounced because of the timing mismatch between the written
judgments.

HOLDINGS

1. No. Res ipsa loquitur is an evidentiary doctrine and not a separate claim or theory of recovery; therefore,
summary judgment on the res ipsa loquitur count disposed of only an issue relating to the surviving
negligence claim and was not a final judgment appealable under Rule 304(a).

2. Yes. Johnson presented sufficient evidence that the severe and permanent femoral nerve injury ordinarily
does not occur absent negligence and that the injury-causing instrumentalities were under the control of
Armstrong and Harden. The control element is flexible and did not require Johnson to identify the
precise instrumentality or individual actor responsible.

3. No. Once Johnson established both res ipsa loquitur elements under these circumstances, no additional
expert testimony concerning Harden's individual standard of care was necessary.

KEY QUOTATIONS

“When a thing which caused the injury is shown to be under the control or management of the party charged
with negligence and the occurrence is such as in the ordinary course of things would not have happened if the
person so charged had used proper care, the accident itself affords reasonable evidence, in the absence of an
explanation by the party charged, that it arose from want of proper care.” (¶ 33)

“For res ipsa loquitur to apply, the plaintiff must plead and prove that he was injured (1) in an occurrence
that ordinarily does not happen in the absence of negligence (the probability element) (2) by an agency or
instrumentality within the defendant’s exclusive control (the control element).” (¶ 35)

“Res ipsa loquitur (“the thing speaks for itself”), on the other hand, is not an alternate theory of liability in
Illinois—the theory of liability remains “negligence” in the first sense of the word—rather, it is a species of



circumstantial evidence that allows the trier of fact to draw an inference of “negligence” in the second sense
of the word.” (¶ 55)

“Consequently, no additional testimony related to Harden’s standard of care was necessary here.” (¶ 58)

FACTUAL BACKGROUND

Johnson suffered severe and permanent femoral nerve damage after a total left hip arthroplasty performed by Dr.
Armstrong with surgical technicians Harden and Rolf assisting. Electromyography showed severe left femoral
neuropathy, and Johnson's expert testified that the type of complete nerve injury suffered ordinarily does not
occur absent negligence, although the precise cause was uncertain. Armstrong was authorized to place and move
instruments, while Harden held instruments such as the retractor when directed and could have handled other
instruments during the procedure. Johnson voluntarily dismissed Rolf and proceeded against Armstrong and
Harden under res ipsa loquitur.

PROCEDURAL HISTORY

Johnson sued Dr. Lucas Armstrong, surgical technicians Sarah Harden and Pamela Rolf, and their alleged
employers for professional medical negligence arising from femoral nerve damage following hip-replacement
surgery. The circuit court granted summary judgment to Harden and Advocate BroMenn and later granted
summary judgment to Armstrong on the res ipsa loquitur count, entering Rule 304(a) findings. The appellate
court reversed, holding that res ipsa loquitur applied and that no additional expert testimony concerning Harden's
standard of care was required. The Illinois Supreme Court dismissed the appeal from Armstrong's order for lack
of Rule 304(a) jurisdiction, vacated the portions of the appellate opinion addressing that order, exercised
supervisory authority to review the Harden judgment as of its oral pronouncement, affirmed the appellate court
in reversing the Harden judgment, reversed the circuit court judgment, and remanded with directions concerning
Armstrong's order.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The appeal from Armstrong's December 22, 2020, order is dismissed for lack of Rule 304(a) jurisdiction, and the
portions of the appellate opinion addressing that order are vacated. The circuit court judgment granting summary
judgment to Harden and Advocate BroMenn is reversed, and the case is remanded. The circuit court is directed
to reconsider the December 22, 2020, order granting summary judgment to Armstrong in light of the opinion.
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