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SUMMARY

The D.C. Circuit held that the Pension Benefit Guaranty Corporation (PBGC) properly denied a lump-
sum pension payment under 29 C.F.R. § 4044.3(b), which prohibits distributions made "in anticipation
of plan termination." The court found the regulation to be a permissible construction of ERISA under
Chevron step two, rejecting the argument that ERISA's post-notice-of-intent-to-terminate annuity
requirement precluded PBGC from regulating pre-notice lump-sum distributions. The court also
determined that PBGC's 2016 decision on remand was a new agency action, not an impermissible post
hoc rationalization, and that PBGC's application of the regulation's factors was not arbitrary or
capricious.
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QUESTIONS PRESENTED

1. Whether the district court erred in remanding to PBGC, and whether the 2016 Remand Decision is an
impermissible post hoc rationalization.

2. Whether 29 C.F.R. § 4044.4(b) is consistent with ERISA under Chevron review.

3. Whether PBGC's application of § 4044.4(b) to Fisher's lump-sum request was arbitrary and capricious.

HOLDINGS

1. The district court properly remanded because the 2011 decision was inadequately explained, and the
2016 Remand Decision was a new agency action, not a post hoc rationalization, because PBGC chose to
deal with the problem afresh.

2. Section 4044.4(b) is a permissible construction of ERISA under Chevron step two because ERISA is
silent on pre-NOIT lump-sum distributions, and the regulation promotes ERISA's purpose by preventing
abuse during the period when plan termination is anticipated.

3. PBGC's application was not arbitrary and capricious because it reasonably considered the facts and
circumstances, including the deteriorating funding status, Fisher's unique benefit increase, and the fact
that not all factors need to be satisfied.

KEY QUOTATIONS

“If an employer wishes to terminate a plan whose assets are insufficient to pay all benefits, the employer must
demonstrate that it is in financial 'distress.'” (3)

“29 C.F.R. § 4044.4(b) prohibits a 'distribution, transfer, or allocation of assets to a participant' that
contravenes the six-category priority scheme and is 'made in anticipation of plan termination.'” (4)

“Accordingly, we affirm the grant of summary judgment to PBGC.” (12)

FACTUAL BACKGROUND

Joseph V. Fisher was a former executive of The Penn Traffic Company, which filed for bankruptcy in May 2003.
In August 2003, Fisher resigned and requested a lump-sum payment of his pension benefits under the company's
cash balance plan. The plan's board voted to terminate the plan in September 2003, and the plan committee
denied Fisher's lump-sum request due to the impending termination. PBGC received the plan's notice of intent to
terminate in November 2003 and became trustee in February 2005. In December 2009, PBGC sent Fisher a
benefit determination letter offering a monthly annuity. Fisher appealed in January 2010, and the PBGC Appeals
Board denied his appeal in September 2011, relying on PBGC Policy 5.4-9. The district court vacated the 2011
decision and remanded. On remand in July 2016, PBGC denied the lump-sum request again, this time relying on
29 C.F.R. § 4044.4(b). The district court granted summary judgment to PBGC in 2020, and Fisher appealed.
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Fisher requested lump-sum payment in 2003, denied by plan committee; PBGC became trustee in 2005; in 2009
PBGC determined monthly annuity; Fisher appealed; PBGC Appeals Board denied in 2011 based on Policy 5.4-
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