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SUMMARY

The Supreme Court of Ohio held that an independent contractor managing city-owned golf courses
could not claim the city’s sales- and use-tax exemption absent proof that it was an actual purchasing
agent with authority to bind the city. The court affirmed the Board of Tax Appeals’ decision upholding
the use-tax assessment against Cincinnati Golf Management, Inc. The court denied as moot the tax
commissioner’s motion to dismiss the city as a party for lack of standing.
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QUESTIONS PRESENTED

1. Whether Cincinnati Golf Management, Inc. could claim the City of Cincinnati's political-subdivision
sales-and-use-tax exemption under R.C. 5739.02(B)(1) by acting as the city's purchasing agent.

2. Whether the purchases made by Cincinnati Golf Management, Inc. constituted sales to the City of
Cincinnati under Ohio's broad statutory definition of sale.

3. Whether the City of Cincinnati's standing issue was moot because Cincinnati Golf Management had
undisputed standing and the commissioner had raised the issue belatedly.

HOLDINGS

1. A sale is a sale to a political subdivision under R.C. 5739.02(B)(1) only when the political subdivision is
actually the purchaser and consummates the transaction through an agent that has authority to bind the
political subdivision and thereby makes the political subdivision primarily liable to the vendor.

2. Cincinnati Golf Management did not establish actual authority to bind the City of Cincinnati to the
purchases at issue and therefore was not entitled to claim the city's exemption.

3. The purchases were sales to Cincinnati Golf Management, not to the City of Cincinnati, because Ohio
law deems a facilities-management contractor to be the consumer of items purchased for use in
performing the contract, regardless of whether title ultimately vests in the contractee.

4. The commissioner's motion to dismiss the city for lack of standing was moot because Cincinnati Golf
Management had undisputed standing, the city acted only in concert with it, and resolving the city's
standing would not affect jurisdiction, evidence, briefing, or the disposition.

KEY QUOTATIONS

“A sale is a sale to a political subdivision under R.C. 5739.02(B)(1) only if the political subdivision is in
actuality the purchaser that is consummating the sale by means of its agent—with the city thereby assuming
and bearing the primary and essential liability to the vendor (rather than its agent doing so).” (¶ 23)

“Quite simply, our duty is to apply the statute that the General Assembly wrote, not to write a new one based
our own policy preferences.” (¶ 35)

“We hold that CGMI cannot qualify for the exemption apart from establishing a status as an actual
purchasing agent of the city.” (¶ 38)

FACTUAL BACKGROUND

The City of Cincinnati owned seven golf courses and entered into a management contract with Billy Casper Golf
Management, Inc.; its subsidiary, Cincinnati Golf Management, Inc., performed the contractor's obligations.



Cincinnati Golf Management purchased payroll services, tangible property, booking-system services, cleaning
and landscaping services and supplies, vehicles, and turf equipment without paying sales or use tax, claiming it
acted as the city's agent. The management contract provided for reimbursement of golf-course expenses but
expressly disclaimed an agency relationship, and the record did not show that Cincinnati Golf Management had
authority to bind the city to the purchases.

PROCEDURAL HISTORY

The Ohio Department of Taxation assessed Cincinnati Golf Management, Inc. $167,708.28 in unpaid tax, plus
interest and penalty, for purchases made during a general audit covering January 1, 2002, through June 30, 2005.
The department upheld the assessment on reassessment, with a partial reduction of the penalty. Cincinnati Golf
Management and the City of Cincinnati jointly appealed to the Board of Tax Appeals, which upheld the final
determination. They then appealed to the Supreme Court of Ohio.
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affirmed
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