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SUMMARY

The Appellate Division, Third Department, affirmed an order declining to vacate a preliminary
injunction concerning alleged encroachment and roadway improvements on property in Greene
County, New York. The court held that defendants did not establish an express, implied, or prescriptive
easement, or that the disputed road was a public highway. The court also upheld the $165,000
undertaking, finding defendants' asserted damages and request for a $1 million undertaking
speculative and insufficiently supported.
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QUESTIONS PRESENTED

1. Whether Supreme Court abused its discretion by declining to vacate the preliminary injunction based on

defendants' express, implied, prescriptive, or public-highway easement theories.

2. Whether Supreme Court abused its discretion by increasing the undertaking to $165,000 rather than the
$1 million requested by defendants.

HOLDINGS

1. Defendants did not establish a basis for vacating the preliminary injunction on an express-easement
theory because the 1911 deed did not involve the owner of the Zwickel property and therefore could not

convey a right-of-way over that property.

2. Defendants did not establish an implied easement because, although unity and subsequent severance of
title were undisputed, they presented no evidence that the claimed use was obvious and intended to be
permanent before severance or that the easement was necessary for beneficial enjoyment at the time of

severance.

3. Defendants did not establish a prescriptive easement or show that the subject road was a public highway

sufficient to warrant vacatur of the preliminary injunction.

4. Supreme Court did not abuse its discretion by fixing the undertaking at $165,000 rather than $1 million
because defendants' asserted damages were conclusory and speculative and did not establish compelling

or changed circumstances making continuation of the injunction inequitable.

KEY QUOTATIONS

“The determination whether to vacate or modify a preliminary injunction or the undertaking "is addressed to
the sound discretion of the court and may be granted either upon compelling or changed circumstances that

render continuation of the injunction inequitable or upon failure to proceed expeditiously"” ([*2])

“"A party claiming a prescriptive easement must show, by clear and convincing evidence, that the use of the

easement was open, notorious, hostile and continuous for a period of 10 years"” ([*3])

“The amount of an undertaking "must not be based upon speculation and must be rationally related to the
damages the defendants might suffer if the court later determines that the relief to which the undertaking

relates should not have been granted"” ([*3])

FACTUAL BACKGROUND

Plaintiffs are trustees of a family trust that owns property in the Town of Catskill, Greene County. Defendants
acquired a nearby parcel containing a four-lot subdivision, but the parcel had limited access to Underhill Road

because of the terrain. Defendants began improving an old wagon road along or near the parties' property line to



provide vehicular access, and plaintiffs alleged that the work trespassed on their property. After the preliminary
injunction prevented roadway improvements encroaching on plaintiffs' property, the Town of Catskill denied
certificates of occupancy for defendants' lots because of inadequate access.

PROCEDURAL HISTORY

Plaintiffs, trustees of a family trust owning property in Greene County, commenced a trespass action and
obtained a preliminary injunction preventing defendants from entering or making roadway improvements that
encroached on the trust property. Supreme Court set a $2,500 undertaking, later permitting defendants to seek
modification if inadequate access prevented certificates of occupancy. After the Town of Catskill denied
certificates of occupancy because of inadequate access, defendants moved to vacate or modify the injunction and
increase the undertaking to $1 million. Supreme Court declined to vacate the injunction but increased the

undertaking to $165,000, and the Appellate Division affirmed.
DISPOSITION

affirmed
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