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SUMMARY

The Florida First District Court of Appeal affirmed summary judgment for an attorney in a legal
malpractice action alleging failure to prepare a corporate buy-sell agreement. The court held that the
plaintiff presented no evidence that the attorney had been retained or otherwise obligated to prepare
the agreement, and that no genuine issue of material fact existed.
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QUESTIONS PRESENTED

1. Whether a genuine issue of material fact existed as to whether Cold was retained or otherwise
professionally obligated to prepare a buy-sell agreement for Bobcat.

2. Whether Cold's inquiry about whether the clients wanted a buy-sell agreement, without more, created a
duty to prepare one.

3. Whether summary judgment was proper on Lane's legal malpractice claim.

HOLDINGS

1. A legal malpractice plaintiff must establish that the attorney was employed, or otherwise had a
professional obligation, with respect to the specific act or omission forming the basis of the malpractice
claim; merely proving a general attorney-client relationship is insufficient.

2. An attorney's inquiry about whether clients wish to have a buy-sell agreement prepared does not,
without more, create a duty to prepare the agreement.

3. Summary judgment was proper because Lane failed to present evidence creating a genuine issue of
material fact concerning Cold's employment or professional obligation to prepare a buy-sell agreement.

KEY QUOTATIONS

“Cold's professional inquiry concerning the desire for a buy-sell agreement, without more, did not create a
duty on her part to prepare the agreement.” (438)

“It is not the role of an attorney acting as counsel to independently determine what is best for his client and
then act accordingly.” (438)

FACTUAL BACKGROUND

Cold prepared the incorporation documents for Bobcat of North Florida, Inc., whose sole shareholders were
Lane and his deceased brother. Cold had previously prepared a buy-sell agreement for another corporation
owned by the brothers, and when incorporating Bobcat she asked whether they wanted her to prepare such an
agreement. No one requested that Cold prepare a buy-sell agreement for Bobcat, and Lane produced no evidence
that Cold had been asked or had agreed, expressly or implicitly, to undertake that responsibility.

PROCEDURAL HISTORY

Gary Lane sued Kathleen Holbrook Cold for allegedly failing to prepare a buy-sell agreement in connection with
the incorporation of Bobcat of North Florida, Inc. The trial court entered final summary judgment for Cold. Lane
appealed, and the First District Court of Appeal affirmed.

DISPOSITION

affirmed
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