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SUMMARY

The Appellate Division, Second Department reversed an order denying defendants’ motion in an

action involving alleged moisture, mold, and mildew damage to clothing stored in leased premises.

The court held that the plaintiff’s failure to comply with a conditional order of preclusion made the

order absolute and that the plaintiff failed to show a reasonable excuse or a potentially meritorious

cause of action. The court also held that defendants established entitlement to summary judgment and

remitted the matter for a hearing on contractual costs and reasonable attorneys’ fees.
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Defendants appealed from an order denying their motion to dismiss for
failure to comply with a conditional order of preclusion, or
alternatively for summary judgment, and denying their request for

costs and reasonable attorneys' fees.

The Appellate Division reviewed the order on the law and in the
exercise of discretion. Summary judgment was reviewed under the
standard requiring the movant to establish entitlement to judgment as a
matter of law and the opposing party to raise a triable issue of fact.
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QUESTIONS PRESENTED

1. Whether the plaintiff's failure to comply with the conditional order of preclusion caused the order to

become absolute and warranted dismissal of the complaint.

2. Whether the plaintiff demonstrated a reasonable excuse for noncompliance and a potentially meritorious
cause of action sufficient to obtain relief from the preclusion order.

3. Whether defendants were entitled to summary judgment because they established entitlement to

judgment as a matter of law and plaintiff failed to raise a triable issue of fact.

4. Whether defendants were entitled under the lease to recover costs, including reasonable attorneys' fees.

HOLDINGS

1. A conditional order of preclusion becomes absolute when the party subject to it fails to comply timely

with its directives.

2. A party seeking relief from a conditional preclusion order must demonstrate both a reasonable excuse for

the failure to comply and the existence of a potentially meritorious cause of action.

3. Defendants were entitled to summary judgment because they established their entitlement to judgment

as a matter of law and the plaintiff failed to raise a triable issue of fact.

4. Under the parties' lease, which bound the plaintiff as a holdover tenant, the prevailing party in an action
arising from the plaintiff's possession of the premises was entitled to costs incurred in the action,

including reasonable attorneys' fees.

KEY QUOTATIONS

“As a result of the plaintiff's failure to timely comply with the conditional order of preclusion, that conditional

order became absolute” (*2)

“To be relieved of the adverse impact of the conditional order, the plaintiff was required to demonstrate a
reasonable excuse for its failure to comply with the order and the existence of a potentially meritorious cause

of action” (*2)

FACTUAL BACKGROUND



In 2005, the plaintiff leased premises from the defendants to store vintage clothing. In 2010, the plaintiff
discovered that the clothing had been damaged by moisture, mold, and mildew and sued for breach of contract
and negligence. The plaintiff failed to comply with a conditional preclusion order requiring production of
damages documentation and an expert report, and also failed to retain new counsel after its attorney was
relieved. Defendants submitted expert evidence attributing the damage to the plaintiff's defective storage
methods rather than defective premises conditions.

PROCEDURAL HISTORY

The plaintiff commenced an action alleging breach of contract and negligence after clothing stored on leased
premises was damaged by moisture, mold, and mildew. The Supreme Court issued a conditional order of
preclusion requiring the plaintiff to provide damages documentation and an expert damages report, but the
plaintiff failed to comply. The Supreme Court denied defendants' subsequent motion to dismiss or for summary
judgment and directed the parties to complete discovery. The Appellate Division reversed, granted defendants'
motion, and remitted for a hearing on costs and attorneys' fees.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remit the matter to the Supreme Court, Queens County, for a hearing and determination of defendants' request

for costs, including reasonable attorneys' fees.
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