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SUMMARY

The United States Court of Appeals for the District of Columbia Circuit held that nonpreference-
eligible excepted service employees could not obtain, through collective bargaining, arbitration
procedures for reviewing adverse personnel actions under chapters 43 and 75 of the Civil Service
Reform Act. The court concluded that allowing such arbitration would undermine the CSRA's
integrated remedial structure, including MSPB primacy, Federal Circuit review, and Congress's
preference for competitive-service and preference-eligible employees. The court granted the Treasury
Department's petition for review and issued a supplemental opinion addressing the limited judicial
review of FLRA decisions concerning arbitration awards.
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QUESTIONS PRESENTED

1. Whether nonpreference-eligible excepted-service employees who lack a statutory right to appeal adverse
personnel actions to the MSPB may obtain that review through a collectively bargained grievance-
arbitration procedure.

2. Whether the CSRA's remedial structure and allocation of review authority make arbitration of adverse
personnel actions involving those employees inconsistent with federal law and therefore nonnegotiable.

3. Whether the FLRA could ensure statutory uniformity by requiring itself to apply MSPB precedent when
reviewing arbitration awards involving nonpreference-eligible excepted-service employees.

HOLDINGS

1. The CSRA does not permit nonpreference-eligible excepted-service employees who lack statutory
MSPB appeal rights to obtain equivalent arbitral review of adverse personnel actions through a
negotiated grievance procedure.

2. The court could not adopt the FLRA's proposed requirement that it apply MSPB law when reviewing
such arbitration awards because that approach would effectively amend the statute and, under Griffith,
most FLRA review of arbitration awards would not be reviewable in federal court.

KEY QUOTATIONS

“We conclude that the legislative history and structure of the CSRA do show that Congress intended these
excepted service employees to have no right to arbitral review, and therefore grant the petition for review.”
(873 F.2d at 1467)

“The CSRA establishes a comprehensive remedial framework governing the civil service. Congress carefully
constructed a scheme that would ensure uniformity in personnel decisions and promote efficiency of
administration.” (873 F.2d at 1471)

FACTUAL BACKGROUND

The CSRA grants competitive-service employees and preference-eligible excepted-service employees statutory
rights to appeal adverse personnel actions to the Merit Systems Protection Board and, ultimately, the Federal
Circuit. Nonpreference-eligible excepted-service employees involved in the case lacked those statutory appeal
rights, and the Office of Personnel Management had not extended chapter 75 appeal coverage to them. Their
union nevertheless sought to negotiate a grievance-arbitration procedure allowing them to challenge adverse
actions under chapters 43 and 75.



PROCEDURAL HISTORY

The National Treasury Employees Union proposed a collective-bargaining agreement covering competitive-
service and nonpreference-eligible excepted-service employees in the IRS Chief Counsel's Office. Treasury
rejected the provisions granting the excepted-service employees arbitration rights for adverse actions as
inconsistent with federal law. The FLRA found the proposal negotiable, and Treasury sought review in the D.C.
Circuit, which granted the petition.
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