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SUMMARY

The Maine Supreme Judicial Court affirmed Gregory Nisbet’s conviction for violating a public safety

fire rule incorporated from the 2009 National Fire Protection Association Life Safety Code. The court

held that the Code’s requirements concerning a window’s “clear opening” and operation without

“special effort” were not unconstitutionally vague. It also held that the State’s failure to disclose an

enforcement memorandum did not constitute a material Brady violation because the evidence could

not have established compliance with the applicable window-size requirements.
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Nisbet appealed from a judgment of conviction entered after a bench
trial for violating a public safety fire rule, challenging the
constitutionality of the applicable Life Safety Code provision, the
denial of a new trial based on an alleged Brady violation, and the

sufficiency of the evidence.

The constitutionality of a Maine statute is ordinarily reviewed de
novo, but an unpreserved constitutional challenge is reviewed for
obvious error. The denial of a motion for a new trial based on an
alleged Brady violation is reviewed for abuse of discretion. Factual
findings on the motion are reviewed for clear error. Sufficiency of the
evidence is reviewed in the light most favorable to the State to
determine whether the fact-finder could have found every element

beyond a reasonable doubt.
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QUESTIONS PRESENTED

1. Whether Life Safety Code section 24.2.2.3.3 is unconstitutionally vague because it uses the terms "clear

opening" and "special effort" and because Nisbet allegedly lacked notice of the requirements.

2. Whether the State's failure to disclose a 2013 Fire Marshal memorandum violated Brady v. Maryland

and required a new trial.

3. Whether the evidence was sufficient to sustain Nisbet's conviction, including whether the State had to
prove that the building was constructed after 1976 and whether the contractor's testimony established
that Nisbet knowingly violated the Life Safety Code.

HOLDINGS

1. Life Safety Code section 24.2.2.3.3 is not unconstitutionally vague. The terms "clear opening" and
"special effort," construed according to their ordinary meanings and in context, provide ordinary people
with sufficient notice of the prohibited conduct and do not invite arbitrary enforcement.

2. Nisbet's lack-of-notice argument does not establish a due process violation because the Life Safety Code

provision was not vague and citizens are generally charged with knowledge of the law.

3. The nondisclosure did not require a new trial because, although the memorandum was favorable to
Nisbet and had been suppressed, it was not material under Brady.

4. The evidence was sufficient to support Nisbet's conviction. Any error in applying the ordinary Life
Safety Code standard rather than the memorandum's more lenient standard was harmless, and the

contractor's testimony supported the finding that Nisbet knowingly violated the regulation.

KEY QUOTATIONS

“A Brady violation has three elements: (1) the evidence must be favorable to the defendant because it was
exculpatory or impeaching; (2) the evidence must have been suppressed by the State, either willfully or

inadvertently; and (3) prejudice must have ensued.” ( 29)

“Accordingly, the 2013 Memorandum was not material within the meaning of Brady because there is no
reasonable probability that the State’s production of the 2013 Memorandum and its admission in evidence
would have produced a different result for Nisbet in the sense that confidence in the outcome of his trial has

been undermined.” (Y 31)

FACTUAL BACKGROUND

Gregory Nisbet owned and managed an apartment building in Portland where a November 1, 2014 fire caused

six deaths. The fire began on the front porch and rapidly traveled up the primary stairway; the back stairway was



blocked, and the third-floor windows were too small to serve as an effective secondary means of escape. Before
the fire, a contractor had told Nisbet that the third-floor windows were not large enough to be legal secondary
exits. The windows did not satisfy either the ordinary Life Safety Code measurements or the more lenient

measurements in a 2013 Fire Marshal memorandum.

PROCEDURAL HISTORY

Nisbet was indicted on six manslaughter counts and four public-fire-safety-rule counts, and was later charged by
information with an additional Life Safety Code violation. After waiving a jury trial, he was acquitted of the

manslaughter and originally charged fire-code counts but convicted of the later-charged violation. The trial court
imposed ninety days' imprisonment and a $1,000 fine, denied Nisbet's motion for a new trial based on the State's

nondisclosure of a 2013 Fire Marshal memorandum, and the Supreme Judicial Court affirmed.
DISPOSITION

affirmed
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