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SUMMARY

The First District Court of Appeal of Florida affirmed Jesse David Hicks’s prison releasee reoffender
sentence without deciding whether Erlinger v. United States requires a jury finding under Florida’s
PRR statute. The court held that any alleged error was harmless because Hicks and his counsel
acknowledged, and Department of Corrections records confirmed, that he was released from prison
within three years of the current offenses. Judge Winokur concurred, discussing the relationship
among Apprendi, Alleyne, Erlinger, and Florida Rule of Criminal Procedure 3.800, and expressing the
view that Alleyne—not Erlinger—supports requiring a jury determination of the release-date fact.
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QUESTIONS PRESENTED

1. Whether the failure to submit to a jury the question whether Hicks was released from prison within three
years of committing the current offenses required reversal of his prison releasee reoffender sentence
under Erlinger v. United States.

2. Whether any assumed sentencing error was harmless beyond a reasonable doubt.

HOLDINGS

1. Even assuming that Erlinger applies to Florida prison releasee reoffender sentencing and that the trial
court erred by making the relevant finding rather than submitting it to a jury, the error was harmless
because the record established beyond a reasonable doubt that no rational jury would have found that
Hicks failed to qualify based on the timing of his release and current offenses.

KEY QUOTATIONS

“When considering harmless error when the claimed error is failure to have a jury finding made during
sentencing, the issue is “whether the failure to have the jury make the . . . finding . . . contributed to the . . .
sentence—in other words, whether the record demonstrates beyond a reasonable doubt that a rational jury
would have found” the same thing.”

“Thus, the record demonstrates beyond a reasonable doubt that no rational jury would have determined that
Appellant did not qualify for PRR sentencing based upon the timing of his release from prison on his past
offenses and the commission of his current offenses.”

“An Apprendi claim, therefore, alleges an error in the sentencing process—not an error in the sentencing
order itself.” (3)

“Alleyne, not Erlinger, provides the basis for this decision regarding PRR.” (6)

FACTUAL BACKGROUND

Hicks committed the current offenses within three years after being released from prison for prior offenses. Both
Hicks and his counsel acknowledged this timing in the trial court, and Department of Corrections records
confirmed it. The trial court imposed a prison releasee reoffender sentence based on that timing.

PROCEDURAL HISTORY

Hicks was sentenced by the Circuit Court for Holmes County as a prison releasee reoffender. He challenged the
sentence on direct appeal and argued that Erlinger required jury findings concerning the timing of his release
from prison. The First District affirmed without deciding Erlinger's effect on Florida's PRR statute, holding that
any assumed error was harmless beyond a reasonable doubt.
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