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SUMMARY

The North Dakota Supreme Court affirmed a judgment entered on a jury verdict for homeowners
against a home builder for breach of contract and implied warranties. The court held that comparative
fault did not apply to the homeowners’ contract-based implied warranty claims involving economic
loss to the house, upheld the ruling that the builder had not effectively disclaimed implied warranties,
and found no abuse of discretion in denying a late inspection request or excluding testimony
concerning observations during the jury’s viewing.
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QUESTIONS PRESENTED

1. Whether fault and modified comparative fault under N.D.C.C. chapter 32-03.2 applied to the Lenos'
contract-based implied-warranty claims for economic loss from a defective house.

2. Whether K & L Homes effectively disclaimed implied warranties through a Homeowners' Guide
delivered to the Lenos at closing.

3. Whether the district court abused its discretion by denying K & L Homes' late request to inspect the
house.

4. Whether the district court committed reversible error by excluding K & L Homes' witness from
testifying about observations made during the jury's viewing of the house.

HOLDINGS

1. Fault and modified comparative fault under N.D.C.C. chapter 32-03.2 do not apply when the cause of
action arises solely from the parties' contract and the damages sought are only the loss of the expected
bargain.

2. The Homeowners' Guide delivered at closing did not effectively disclaim the implied warranties because
the purported exclusion was not part of the parties' bargain.

3. The district court did not abuse its discretion by denying K & L Homes' request to inspect the house
after the discovery deadline and shortly before trial.

4. The exclusion of the witness's testimony was not reversible error because K & L Homes did not object
when the ruling was made and did not show that its substantial rights were affected.

KEY QUOTATIONS

“Fault and modified comparative fault do not apply where the cause of action arises solely out of the contract
between the parties, and the damages sought are for the loss of the expected bargain only.” (¶ 19)

“All warranties may properly be excluded, but that exclusion must be part of the bargain between the
parties.” (¶ 20)

“The district court did not abuse its discretion in denying K & L Homes’ request to inspect the Lenos’ house.”
(¶ 24)

FACTUAL BACKGROUND

The Lenos purchased a newly constructed house from K & L Homes and soon noticed cracks, unevenness, and
shifting that they attributed to improper construction. They alleged that the contract included express and
implied warranties that the house would comply with applicable codes, be fit for residential use, and be
constructed in a workmanlike manner. The claimed damage was limited to the house itself and consisted of the
economic loss associated with receiving a defective home. K & L Homes attempted to attribute fault to the



Lenos, relied on a purported warranty disclaimer in a Homeowners' Guide delivered at closing, and sought a late
inspection of the property.

PROCEDURAL HISTORY

The Lenos sued K & L Homes for negligence, breach of contract, and breach of implied warranties concerning
defects in a newly constructed house. They later dismissed the negligence claim and proceeded on contract and
implied-warranty theories. The district court refused to submit comparative fault to the jury, ruled that K & L
Homes had not effectively disclaimed implied warranties, denied a late request to inspect the property, and
excluded testimony concerning observations during the jury viewing. The jury found for the Lenos and awarded
damages, and the North Dakota Supreme Court affirmed.

DISPOSITION

affirmed
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