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SUMMARY

The Illinois Appellate Court affirmed dismissal of 3R Health Care Products’ breach-of-contract and
declaratory-judgment claims arising from Cardinal Health’s state pharmaceutical-supply contract and
DBE waiver. The court held that 3R was not a party or intended third-party beneficiary of the contract
and therefore lacked a legal interest to challenge it. The court reversed dismissal of the tortious-
interference claim, concluding that the alleged mandatory good-faith DBE consideration requirement
and 3R’s alleged status as the only qualified subcontractor were sufficient to plead a business

expectancy.
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QUESTIONS PRESENTED

1.

Whether 3 R was an intended third-party beneficiary of the contract between Cardinal and the

Department of Central Management Services and therefore could sue for breach of that contract.

. Whether 3 R had a legal interest sufficient to seek a declaration that the Cardinal-State contract and DBE

waiver were invalid.

. Whether the complaint adequately pleaded a reasonable business expectancy and the other elements of

tortious interference with business expectancy.

. Whether the contract and declaratory-judgment counts were properly dismissed with prejudice rather

than without prejudice.

. Whether the Business Enterprise for Minorities, Women, and Persons with Disabilities Act requires

actual DBE participation or instead requires only a good-faith effort to secure DBE participation subject

to waiver.

HOLDINGS

1.

The BEP Act mandates a bidder's good-faith effort to secure DBE participation, but it does not mandate

ultimate DBE participation when the statutory waiver requirements are satisfied.

. 3 R was not an intended third-party beneficiary of the contract between Cardinal and the State and

therefore lacked standing to sue for breach of that contract.

. 3 R lacked standing to seek a declaration invalidating the Cardinal-State contract or its DBE waiver

because it had no tangible legal interest in the contract.

. The complaint adequately pleaded a reasonable business expectancy supporting a tortious-interference

claim.

. Dismissal with prejudice was proper because the contract and declaratory-judgment counts failed as a

matter of law, not merely because of inadequate factual detail.

KEY QUOTATIONS

“A good-faith attempt at DBE inclusion is mandatory, but DBE inclusion itself is not.” ( 42)

“So as alleged, we have none of the vagaries here of a typical bidding process. 3R has alleged that (1) it was
fully qualified to perform this subcontract work and (2) it had literally no competition from other DBEs. And
Cardinal was under a mandatory duty to consider 3R in good faith. The complaint alleges an actionable

business expectancy.” (1 73)



“The judgment of the circuit court is reversed as to count III. The judgment of the circuit court is otherwise

affirmed. We remand for further proceedings.” (Y 80)

FACTUAL BACKGROUND

Illinois sought bids for a long-term pharmaceutical-supply contract containing disadvantaged-business-enterprise
participation goals. Cardinal solicited 3 R, an Illinois-certified DBE, but rejected it and obtained waivers after
representing to the State that 3 R could not meet contract requirements or provide necessary information. 3 R
alleged that it was qualified, willing, and able to perform the subcontract and was the only qualified DBE

candidate, and sued for breach of contract, tortious interference with business expectancy, and declaratory relief.
PROCEDURAL HISTORY

3 R sued Cardinal and the Department of Central Management Services after Cardinal obtained waivers of
disadvantaged-business-enterprise participation goals in a State pharmaceutical-supply procurement. The Circuit
Court of Cook County dismissed the complaint with prejudice, concluding that 3 R lacked standing, had no
cognizable business expectancy, and could not challenge the contract or waiver. The Appellate Court affirmed
dismissal of the contract and declaratory-judgment counts, reversed dismissal of the tortious-interference count,

and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings on count III, the tortious-interference-with-business-expectancy claim. The

dismissals of the breach-of-contract and declaratory-judgment counts remain affirmed.
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