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SUMMARY

The Washington Supreme Court considers claims arising from a nonjudicial foreclosure that was
discontinued before a sale occurred. It holds that the Deed of Trust Act does not provide an
independent damages claim absent a completed foreclosure sale, but that related conduct may support
a Consumer Protection Act claim. The court affirms summary judgment on the Deed of Trust Act and
intentional infliction of emotional distress claims, reverses summary judgment on the Consumer
Protection Act claim, and remands.
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PROCEDURAL POSTURE Lyons brought claims against the foreclosure trustee for violations of
Washington's Deed of Trust Act, violations of the Consumer Protection
Act, and intentional infliction of emotional distress. The trial court
granted summary judgment to Northwest Trustee Services on all
claims. The Washington Supreme Court granted direct review.

STANDARD OF REVIEW Questions of law and summary judgment rulings are reviewed de
novo. The appellate court engages in the same inquiry as the trial court
and views facts and reasonable inferences in favor of the nonmoving
party. Summary judgment is proper only when there is no genuine
issue of material fact and the moving party is entitled to judgment as a
matter of law.
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QUESTIONS PRESENTED

1. Whether a homeowner may bring a claim for damages under Washington's Deed of Trust Act when no
nonjudicial foreclosure sale has occurred.

2. Whether a homeowner may bring a Consumer Protection Act claim based on alleged Deed of Trust Act
violations when no foreclosure sale has occurred.

3. Whether summary judgment was proper on Lyons's Consumer Protection Act claim where factual
disputes existed concerning the trustee's good faith, impartiality, and proof of beneficiary ownership.

4. Whether summary judgment was proper on Lyons's intentional-infliction-of-emotional-distress claim.

HOLDINGS

1. A plaintiff may not bring an independent claim for damages under the Deed of Trust Act based on
alleged statutory violations when no nonjudicial foreclosure sale has been completed.

2. A homeowner may maintain a Consumer Protection Act claim based on alleged Deed of Trust Act
violations even when no foreclosure sale has occurred, subject to the ordinary elements of a Consumer
Protection Act claim.

3. Summary judgment for NWTS on the Consumer Protection Act claim was improper because material
factual disputes existed concerning whether NWTS breached its statutory duty of good faith and whether
it possessed adequate proof that the beneficiary owned the note before initiating the trustee's sale.

4. Summary judgment for NWTS was proper because the alleged foreclosure-related conduct was not
sufficiently extreme and outrageous to support intentional infliction of emotional distress.

KEY QUOTATIONS

“Without the sale of the property, damages are not recoverable under the DTA, but a CPA claim may be
maintained regardless of the status of the property.” (7-8)

“Thus, there remains a material issue of fact as to whether Wells Fargo was the owner prior to initiating the
trustee's sale. NWTS will need to furnish that proof but may not just rely on this ambiguous declaration.” (16)

“If a trustee's sale has not occurred, an allegedly wronged homeowner cannot bring a damages claim under
the DTA. However even if a trustee's sale has not occurred, an allegedly wronged homeowner can bring a
claim for damages under the CPA.” (19)

FACTUAL BACKGROUND

Winnie Lyons obtained a loan secured by a deed of trust on her Burien residence, where she operated an adult
family home that supplied her primary income. While she was pursuing a loan modification, Northwest Trustee



Services issued a notice of trustee's sale. Lyons paid $10,000 required under the modification, but the loan was
transferred to U.S. Bank and serviced by Carrington, and NWTS continued the scheduled sale despite
information about the modification and transfer. NWTS discontinued the sale before it occurred, after which
Lyons alleged that the foreclosure activity caused her to lose adult-family-home clients and suffer emotional and
economic harm.

PROCEDURAL HISTORY

Lyons received a notice of trustee's sale while awaiting a loan-modification decision, later paid the required
modification amount, and informed the trustee that the loan had been transferred and modified. The trustee's sale
was discontinued before it occurred. The trial court granted NWTS summary judgment on all claims and denied
reconsideration. The Supreme Court affirmed summary judgment on the Deed of Trust Act and intentional-
infliction claims, reversed summary judgment on the Consumer Protection Act claim, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must proceed with the Consumer Protection Act claim, including factual determination of whether
NWTS violated its duty of good faith, improperly relied on the beneficiary declaration, and thereby engaged in
unfair or deceptive conduct. Summary judgment remains affirmed on the Deed of Trust Act and intentional-
infliction-of-emotional-distress claims.
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