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SUMMARY

The New York Court of Appeals held that resentencing before a different judge was not required after

the defendant's negotiated probation sentence was determined to be illegal. The court concluded that

the conflicted district attorney lacked authority to make a sentencing recommendation, while the

appointed special prosecutor accepted shock probation, a lawful alternative consistent with the

defendant's stated expectations. The court affirmed the Appellate Division's order.
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QUESTIONS PRESENTED

1. Whether the prosecution violated the plea agreement by opposing the promised probation sentence at
sentencing.

2. Whether the illegality of the negotiated probation sentence and the appointment of a conflict-free special

prosecutor eliminated the need to vacate the sentence and resentence Flesch before a different judge.

3. Whether acceptance of shock probation by the special prosecutor satisfied the defendant's objectively
reasonable expectations under the plea agreement.

HOLDINGS

1. Under the unique circumstances presented, the prosecution did not violate the plea agreement in a
manner requiring relief because the original probation sentence was illegal, the conflicted District
Attorney had no authority to make a sentencing recommendation, and the authorized special prosecutor

accepted shock probation, a lawful equivalent consistent with the defendant's legitimate expectations.

2. Vacatur of the sentence and resentencing before a different judge were neither required nor warranted on
this record.

KEY QUOTATIONS

“We reject defendant's claim and affirm the Appellate Division order based on the unique circumstances
presented here, where the negotiated sentence was illegal; County Court disqualified the District Attorney
and his office based on a conflict of interest; and the court-appointed special prosecutor agreed to the
Probation Department's recommended sentence of shock probation, which defendant himself requested as an
alternative to probation, and which comported with defendant's expectations under the original plea

agreement.” (*1)
“A guilty plea induced by an unfulfilled promise either must be vacated or the promise honored” (*4)

“Under these circumstances, we reject defendant's claim that the prosecution reneged on the plea
agreement.” (*6)

FACTUAL BACKGROUND

Flesch pleaded guilty to one count of second-degree assault in satisfaction of two indictments in exchange for a
recommendation of five years of probation and possible mental-health-treatment-court participation. At
sentencing, the newly elected District Attorney opposed probation, but the court disqualified him and his office
because he had previously worked on Flesch's defense. The court later determined that straight probation was
not legally available for the Class D felony and that Flesch was ineligible for the proposed Monroe County
treatment court; the special prosecutor accepted shock probation, but Flesch ultimately declined to withdraw his

plea and received four years' imprisonment followed by three years of post-release supervision.
PROCEDURAL HISTORY

Flesch pleaded guilty in Seneca County Court to second-degree assault in satisfaction of two multi-count

indictments in exchange for a promised probation recommendation. At sentencing, the newly elected District



Attorney opposed probation and was disqualified because of a conflict arising from his prior representation of
Flesch; a special prosecutor was appointed. County Court rejected the original probation sentence as illegal and
inappropriate, offered Flesch multiple opportunities to withdraw his plea, and ultimately imposed a four-year
determinate prison term. The Appellate Division, Fourth Department, affirmed, and the Court of Appeals

affirmed that order.
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