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SUMMARY

The Oklahoma Supreme Court affirmed a divorce decree awarding sole custody of the parties' child to
the father. The Court held that review under the clear-weight-of-the-evidence standard requires the
complete evidentiary record, including guardian ad litem materials relied upon by the trial court.
Because the appellate record was incomplete, the Court declined to reassess the custody determination
or the alleged consideration of the mother's fiancé's expunged domestic-abuse conviction.
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PROCEDURAL POSTURE Mother appealed a divorce decree awarding sole legal and physical
custody of the parties' minor child to father. The Supreme Court
retained the appeal for decision.
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affirmed unless it is against the clear weight of the evidence, contrary
to law, or contrary to established principles of equity. Review of a
clear-weight-of-the-evidence challenge requires the complete
evidentiary record used by the trial court.

PRECEDENTIAL VALUE Published precedential opinion

PARTIES Paige Taylor Duke v. Joshua Joe Duke

TOPICS

child custody family law procedure appellate procedure standard of review statutory interpretation



PRACTICE AREAS

family law child custody appellate procedure statutory interpretation evidence

QUESTIONS PRESENTED

1. Whether an appellate court reviewing a child-custody award under the clear-weight-of-the-evidence
standard must review all evidence relied upon by the trial court.

2. Whether the absence from the appellate record of guardian ad litem reports and other evidence required
affirmance of the custody decree.

3. Whether an expunged domestic-abuse conviction may be used to create the rebuttable presumption
under 43 O.S. § 112.2.

4. Whether the trial court's consideration of evidence concerning mother's fiancé required reversal of the
custody award.

HOLDINGS

1. An appellate court reviewing whether a child-custody order is against the clear weight of the evidence
must review all evidence used by the trial court in adjudicating custody.

2. When the complete evidence used by the trial court is not included in the appellate record, the clear-
weight-of-the-evidence standard cannot be applied, and the district court's custody order must be
affirmed when the parties had an opportunity to preserve the alleged error but failed to do so.

3. If mother's fiancé had an expunged domestic-abuse conviction, the conviction could not be used to
create the rebuttable presumption under 43 O.S. § 112.2 because the expungement statute deemed the
conviction never to have occurred.

4. Even assuming the trial court improperly considered evidence of the fiancé's prior conviction, reversal
was not warranted on the incomplete record because mother could not establish prejudice in relation to
all evidence considered by the trial court.

KEY QUOTATIONS

“When all of the evidence used by the trial court to adjudicate custody is not before the appellate court the
clear-weight-of-the-evidence standard may not be applied, and if the parties had an opportunity to preserve
the assigned appellate error in the trial and appellate record but failed to do so, the district court's order must
be affirmed.” (¶ 40)

FACTUAL BACKGROUND

The parties sought divorce and sole custody of their six-year-old child. Because the parents lived in different
cities, the trial court concluded that joint custody was not feasible and awarded sole custody to father. The trial
court considered testimony concerning mother's fiancé, including allegations that he had previously been
convicted of domestic abuse, and also relied on guardian ad litem reports that were not included in the appellate
record. The trial and appellate records were incomplete, preventing review of all evidence considered in the
custody determination.



PROCEDURAL HISTORY

Joshua Duke filed for divorce and sole custody in the District Court of Logan County. After a bench trial, the
district court dissolved the marriage and awarded father sole custody, along with provisions concerning
visitation, child support, property, insurance, and medical expenses. Paige Duke appealed, challenging the
custody determination and the trial court's consideration of her fiancé's alleged domestic-abuse conviction.

DISPOSITION

affirmed
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