SUPREME COURT OF COLORADO

SL Group, LLC v. Go West Industries, Inc.

42 P.3d 637 (Colo. 2002) - No. No. 00SA398 - Decided March 11, 2002

SUMMARY

The Colorado Supreme Court considered whether a water court properly dismissed SL. Group's

petition to correct substantive errors in a water-rights adjudication. The court held that SL's allegations

—that it was an adjoining landowner entitled to mailed notice and was unaware of the application—

were sufficient to establish mistake, inadvertence, or excusable neglect under section 37-92-304(10).

The court reversed the dismissal and remanded for further proceedings.
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SL Group directly appealed to the Colorado Supreme Court from the
Division No. 4 water court's summary dismissal of its verified petition
under section 37-92-304(10) seeking correction of substantive errors

in Go West's water-right adjudication decree.

Abuse of discretion. The court reviewed whether the water court
abused its discretion by summarily dismissing the petition for failure

to show mistake, inadvertence, or excusable neglect.
Published en banc opinion; binding precedent in Colorado.

SL Group, LLC v. Go West Industries, Inc., Wayne Schieldt, Division

Engineer

motion for reconsideration  civil procedure  administrative law  appellate procedure  standard of review

PRACTICE AREAS



water rights  civil procedure  appellate procedure ~ administrative law  real estate

QUESTIONS PRESENTED

1. Whether SL Group's petition sufficiently alleged that its failure to file a timely protest resulted from

mistake, inadvertence, or excusable neglect under section 37-92-304(10).

2. Whether the petition sufficiently alleged that SL. Group's rights were adversely affected by substantive
errors in the water-right judgment and decree.

3. Whether the water court abused its discretion by summarily dismissing the petition without

reconsidering the merits of the prior adjudication.

HOLDINGS

1. An adjoining landowner's failure to timely protest a water-right application is excusable under section
37-92-304(10) when the application failed to identify the landowner, the clerk did not mail the resume to
the landowner, and the petition alleged facts showing that the landowner was unaware of the application

and was materially affected by the resulting decree.

2. SL Group's petition sufficiently alleged that its rights were adversely affected by substantive errors in the

water-right judgment and decree.

KEY QUOTATIONS

“Because the resume-notice procedure of the statute substitutes for personal service and provides the only
mechanism to advise interested parties of the pendency of an application for water rights, there must be strict

compliance with the requirements of the Act.” (42 P.3d at 640-41)

“Under the circumstances of this case, the adjoining landowner's failure to otherwise become aware of the
application and file a timely protest must be considered excusable within the meaning of section 37-92-
304(10).” (42 P.3d at 642)

FACTUAL BACKGROUND

Go West applied in 1998 for a water right in the Meadows Ditch Extension to West Shavano Creek, claiming
historic irrigation dating to 1938. The application described the historically irrigated acreage as encompassing
property owned by both Go West and adjoining landowner SL Group, but did not identify SL Group or result in
a mailed copy of the application resume being sent to it. SL. Group alleged that it and its predecessors had
continuously used the water and that the decree adversely affected its property and water use; it sought

reconsideration after learning of the decree.

PROCEDURAL HISTORY

Go West applied for and obtained an absolute water right decree after no statement of opposition was filed.
Approximately eighteen months after the decree, adjoining landowner SL. Group petitioned for reconsideration,
alleging that it had not received the statutorily required mailed notice and that its failure to protest resulted from
mistake, inadvertence, or excusable neglect. The water court dismissed the petition without a hearing, and the

Colorado Supreme Court reversed and remanded.



DISPOSITION
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REMAND INSTRUCTIONS

The case was remanded to the water court for further proceedings consistent with the opinion, including
consideration of SL Group's petition for reconsideration rather than summary dismissal for failure to show
excusable neglect.
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