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In re the Marriage of Bernard
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SUMMARY

The Washington Supreme Court held that the parties’ prenuptial agreement, as amended, was

substantively and procedurally unfair and therefore unenforceable. The court affirmed the lower

courts’ invalidation of the agreement and upheld the award of attorney fees and costs to Gloria

Bernard.
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affirmed

Thomas Bernard sought review of a Court of Appeals decision
affirming the trial court's invalidation of the parties' prenuptial
agreement, as amended, and affirming awards of attorney fees and

costs.

The court reviewed the mixed policy-and-fact issue of procedural
fairness de novo in light of the trial court's factual determinations. The
trial court's factual findings were upheld if supported by substantial
evidence, meaning evidence sufficient to persuade a fair-minded
person of the truth of the premise.
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QUESTIONS PRESENTED
1. Whether the prenuptial agreement, as amended, was substantively unfair.

2. Whether the prenuptial agreement, as amended, was procedurally unfair because it was not entered into
voluntarily and intelligently after adequate independent advice and full knowledge of legal

consequences.

3. Whether the later side letter and amendment cured the original agreement's substantive or procedural

defects.

4. Whether the trial court's awards of attorney fees and costs, including advance fees on appeal, should be

affirmed.

HOLDINGS

1. Washington applies a two-prong analysis to determine the enforceability of a prenuptial agreement: the
court first considers substantive fairness, and if the agreement is substantively unfair, it considers

procedural fairness.

2. The prenuptial agreement, as amended, was substantively unfair because it made provisions for Gloria
Bernard disproportionate to the parties' respective means, restricted her ability to accumulate separate

property, and precluded claims to Thomas Bernard's property.

3. The prenuptial agreement, as amended, was procedurally unfair because Gloria did not enter it
voluntarily and intelligently after adequate independent advice and full knowledge of its legal

consequences.

4. The awards of attorney fees and costs to Gloria Bernard at trial and on appeal were affirmed.

KEY QUOTATIONS

“If, however, the agreement is substantively unfair to the spouse not seeking enforcement, the court proceeds
to the second prong.” (165 Wash. 2d at 903)

“We adhere to the settled rule that “[t]he validity of prenuptial agreements in this state is based on the

circumstances surrounding the execution of the agreement.”” (165 Wash. 2d at 904)
“We hold the agreement, as amended, was procedurally unfair.” (165 Wash. 2d at 907)

“Because the prenuptial agreement was both substantively and procedurally unfair, it is unenforceable.” (165
Wash. 2d at 907)

FACTUAL BACKGROUND

Thomas Bernard, a wealthy real estate developer, required Gloria Bernard, his substantially less wealthy
employee and fiancée, to sign a prenuptial agreement as a condition of marriage. Gloria received a draft only 18
days before the wedding, and her attorney received a materially different working draft three days before the

wedding, leaving insufficient time for meaningful review or negotiation. Thomas testified that he would have



called off the wedding if Gloria did not sign, and Gloria signed the agreement the day before the wedding
subject to a side letter and later amendment. The amended agreement restricted Gloria's property, inheritance,

and maintenance rights and was found to be disproportionate and procedurally unfair.

PROCEDURAL HISTORY

Gloria Bernard filed for dissolution and challenged the enforceability of the parties' prenuptial agreement. The
trial court ruled the agreement substantively unfair as a matter of law, then found it procedurally unfair after a
four-day trial and awarded Gloria attorney fees and costs. Division One of the Washington Court of Appeals

affirmed. The Washington Supreme Court granted review and affirmed the Court of Appeals and the fee awards.
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