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SUMMARY

The Supreme Court of New Hampshire held that a reinsurer's asserted setoff was barred by RSA 402-
C:34, II(b), which prohibits setoff when the insurer's obligation was purchased or transferred for that
purpose. The court concluded that the reinsurer's payment to amend a prior settlement agreement and
obtain the ability to pursue contribution constituted a purchase or transfer within the statute. The court
reversed the superior court's order and remanded the case.
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QUESTIONS PRESENTED

1. Whether RSA 402-C:34, II(b) precluded CIC from setting off its claimed contribution right against
reinsurance amounts owed to Home when CIC obtained the ability to assert that contribution claim
through a 2007 transaction entered into with a view to using the claim as a setoff.

2. Whether the liquidator was entitled to interest on amounts CIC withheld based on the asserted setoff.

HOLDINGS

1. RSA 402-C:34, II(b) precludes CIC's setoff because CIC purchased or obtained a transfer of Home's
obligation to provide contribution, or the right to enforce that obligation, through the 2007 amendment
with a view to using it as a setoff against amounts CIC owed Home.

2. The court declined to decide in the first instance whether Home's estate was entitled to interest, without
prejudice to the liquidator raising the issue in the trial court.

KEY QUOTATIONS

“"SETOFFS ALLOWED IN GENERAL. Mutual debts or mutual credits between the insurer and another
person in connection with any action or proceeding under this chapter shall be set off and the balance only
shall be allowed or paid, except as provided in paragraph II."” (1022)

“Disallowing CIC's setoff comports with the overall purpose of the setoff provision, which is to prevent
debtors of insolvent insurers from acquiring claims for use as setoffs to reduce their obligations to the
detriment of the insurer's creditors.” (1024)

FACTUAL BACKGROUND

The Home Insurance Company, a New Hampshire insurer, was placed in liquidation in 2003, and Century
Indemnity Company was obligated to remit reinsurance payments to Home under a claims protocol. CIC was
also a co-insurer of Pacific Energy Company and paid PECO $13 million under a 2005 settlement that barred
CIC from seeking contribution from other PECO insurers, including Home. In 2007, CIC paid PECO
consideration to amend the agreement and permit CIC to pursue contribution from insolvent insurers, including
Home; CIC then sought to set off $8 million against amounts it owed Home.

PROCEDURAL HISTORY

Home was declared insolvent and placed in liquidation in 2003. Century Indemnity asserted an $8 million setoff
against reinsurance amounts it owed Home, based on a contribution claim arising from a settlement with a
jointly insured party. A referee granted the setoff, and the Superior Court sustained the ruling. The liquidator
appealed to the Supreme Court of New Hampshire.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



The case was remanded for further proceedings, including consideration by the trial court of the liquidator's
argument that Home's estate was entitled to interest on amounts CIC wrongfully withheld based on the setoff.
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