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SUMMARY

The Supreme Court of Nebraska affirmed a judgment awarding Edmund H. Blankenau restitution and

possession of residential property occupied by Jackie Landess. The court held that the action was for

recovery of possession of real estate, governed by a 10-year statute of limitations, and that Landess

was not entitled to a separate limitations trial or a homestead exemption because she lacked a present

legal right to occupy the property after termination of the lease.
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Landess appealed from a district court judgment granting Blankenau
restitution and ordering issuance of a writ restoring possession of

residential property to Blankenau.

Questions of law, including which statute of limitations applies, are
reviewed independently. The point at which a limitations period begins
to run is determined from the facts of each case, and the district court's

determination is ordinarily not set aside unless clearly wrong.
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QUESTIONS PRESENTED

1. Whether Blankenau's restitution action was barred by the five-year statute of limitations for written

contracts or instead governed by the ten-year limitations period for recovery of real estate.

2. When the limitations period began to run on a landlord's possession action against a tenant who remains
after termination of the tenancy.

3. Whether Landess was entitled to a separate trial on the statute-of-limitations issue under Neb. Rev. Stat.
§ 25-221.

4. Whether Landess acquired a homestead exemption or homestead right in the property despite lacking a
present legal right to occupy it after termination of the lease.

5. Whether Blankenau became Landess's landlord when Custom Trophy deeded the property to him during

the lease term.

HOLDINGS

1. A landlord's action under Neb. Rev. Stat. § 76-1437 to recover possession from a tenant who remains
after termination of the tenancy is an action for recovery of possession of real estate, not an action on the

written lease; therefore, the ten-year limitations period in § 25-202 applies rather than the five-year
period in § 25-205.

2. A cause of action to recover possession from a tenant who remains after expiration or termination of a
lease accrues when the lease expires or is terminated and the tenant remains in possession without the

landlord's consent.

3. A separate trial was not required because Landess raised only legal questions, not a material issue of

fact, concerning the statute of limitations.

4. When leased property is transferred during the unexpired lease term, the grantee succeeds to the original

landlord's rights by operation of law and becomes the tenant's landlord.

5. Landess had no homestead right or exemption in the property because, when the restitution action was

filed, she had no legal or equitable interest giving her a present right of occupancy or possession.

KEY QUOTATIONS

“The cause of action is not based on the contractual relationship between the parties. Rather, Blankenau's
cause of action under § 76-1437 was for possession of real estate.” (626 N.W.2d at 592-593)

“Landess had no interest in the subject property which would have given her a present right of occupancy or

possession at the time Blankenau brought his petition for restitution.” (626 N.W.2d at 595)

“For the foregoing reasons, we affirm the judgment of the district court.” (626 N.W.2d at 595)

FACTUAL BACKGROUND



Custom Trophy, Inc. leased residential property to Landess in 1990 for a two-year term and deeded the property
to Blankenau in 1991. After the lease expired in 1992, Blankenau allowed Landess to remain in possession as a
month-to-month tenant, but in August 1999 he gave notice terminating the tenancy effective October 31, 1999
and demanded unpaid rent. Landess neither paid nor vacated, so Blankenau filed a restitution action in

December 1999; Landess claimed the action was time-barred and that she had a homestead exemption.

PROCEDURAL HISTORY

Blankenau filed a petition for restitution under Neb. Rev. Stat. § 76-1441 after Landess remained in possession
following termination of her month-to-month tenancy. Following a bench trial, the district court found
Blankenau owned the property, rejected Landess's statute-of-limitations and homestead arguments, and ordered a

writ of restitution. The Nebraska Supreme Court moved the appeal to its docket and affirmed.
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