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SUMMARY

The First Circuit held that the BIA erred by failing to address a pro se noncitizen's request for
equitable tolling of the 30-day deadline under 8 C.F.R. § 1003.38(b), where she missed the deadline
due to COVID-19 pandemic conditions and serious health complications while detained. The court
vacated and remanded for the BIA to consider equitable tolling in the first instance, noting the
deadline is a non-jurisdictional claim-processing rule subject to equitable tolling and that the BIA must
liberally construe pro se filings. The decision distinguishes equitable tolling from the BIA's
discretionary self-certification authority, and confirms that federal courts have jurisdiction to review
the BIA's procedural ruling on timeliness even if the underlying removal order merits remain
unexhausted.
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QUESTIONS PRESENTED

1. Whether the BIA erred in failing to consider James's request for equitable tolling of the 30-day appeal
deadline.

2. Whether this court has jurisdiction to review the BIA's decision when the appeal was dismissed as
untimely.

HOLDINGS

1. The court has jurisdiction to consider James's arguments that the BIA erred by failing to consider her
request for equitable tolling in deciding whether the appeal was timely.

2. The BIA erred by failing to address James's request for equitable tolling; the BIA's dismissal of the
appeal as untimely is vacated and the matter is remanded for the BIA to consider equitable tolling in the
first instance.

KEY QUOTATIONS

“we have jurisdiction to consider her arguments that the BIA erred by failing to consider her request for
equitable tolling in deciding whether the appeal to the BIA was timely.” (at 9)

“we vacate the BIA's order of dismissal and remand to the BIA for it to determine in the first instance whether
James's case presents circumstances warranting equitable tolling of section 1003.38(b)'s filing deadline.” (at
15-16)

FACTUAL BACKGROUND

Andrea Joy James, a native and citizen of Jamaica, entered the United States in 1989 and has lived here since.
She has a U.S.-citizen daughter. In December 1999, James was sentenced to over 27 years in prison for drug
offenses. After completing her sentence, she was detained by ICE in Bristol County House of Correction and
placed in removal proceedings. The IJ charged her with being inadmissible under 8 U.S.C. § 1182(a)(6)(A)(i)
and for controlled substance convictions under § 1182(a)(2)(A)(i)(II) and (a)(2)(C). The IJ sustained those
charges and denied her applications for asylum, withholding of removal, and CAT protection, ordering her
removed on February 19, 2020. The written memorandum incorrectly listed the appeal deadline as March 18,
2020, instead of March 20, 2020. During this time, the COVID-19 pandemic was declared a public health
emergency, and Massachusetts declared a state of emergency on March 10, 2020. James missed the March 20
deadline and filed a notice of appeal on April 1, 2020, along with a motion to accept the untimely appeal and a
request for equitable tolling, citing her detention, inability to secure counsel, and serious health complications
from diabetes and high blood pressure. The BIA summarily dismissed the appeal as untimely, construing the
motion as a request for certification, and did not address equitable tolling.

PROCEDURAL HISTORY

The BIA dismissed James's appeal as untimely, failing to address her request for equitable tolling. James had
missed the 30-day deadline to appeal the IJ's removal order. The BIA construed her motion to accept the
untimely appeal as a request for certification and declined to self-certify, without considering equitable tolling.

DISPOSITION



vacated

REMAND INSTRUCTIONS

Remand to the Board of Immigration Appeals for it to determine in the first instance whether James's case
presents circumstances warranting equitable tolling of section 1003.38(b)'s filing deadline.
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