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SUMMARY

The First Circuit reviewed a shareholder derivative action involving alleged self-dealing and
mismanagement by George Dennis and related corporations. The court upheld sanctions striking
Dennis's pleadings under Federal Rule of Civil Procedure 37, affirmed liability and most damages, and
affirmed the attorney's-fee award. It reversed damages attributable to a period when Dennis was not
shown to have been responsible for the corporation and reversed repayment of a portion of his salary.
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DISPOSITION other

PROCEDURAL POSTURE Appeal by George Dennis from a judgment entered after a bench trial
in a shareholders' derivative action. The district court struck Dennis's
responsive pleadings as a discovery sanction, found liability for self-
dealing and corporate mismanagement, awarded damages and
attorney's fees, and permitted the plaintiff to prove a prima facie case
despite the stricken answer.

STANDARD OF REVIEW Discovery sanctions are reviewed for abuse of discretion. Factual
findings, including liability and damages findings, are reviewed for
clear error; evidentiary rulings are reviewed for error.
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by striking Dennis's responsive pleadings under Federal
Rule of Civil Procedure 37(b)(2)(C) and (D) after his persistent failure to comply with discovery orders.

2. Whether the plaintiff adequately excused the demand requirement for a shareholders' derivative action
under Federal Rule of Civil Procedure 23.1.

3. Whether the evidence supported liability for self-dealing and breach of fiduciary duties.

4. Whether the evidence supported the damages awards, including projected lost profits, personal expenses,
condominium maintenance fees, and repayment of three-fourths of Dennis's salary.

5. Whether the district court properly admitted transcripts of Dennis's sworn testimony from bankruptcy
proceedings as admissions of a party-opponent.

6. Whether the attorney's-fee award was permissible based on Dennis's obdurate and abusive litigation
conduct.

HOLDINGS

1. A party's continuing refusal to comply with discovery orders may support the striking of responsive
pleadings, and a prior lesser sanction does not discharge the party's continuing obligation to comply with
the discovery orders.

2. When relevant documents are withheld by a party who possesses them, the trier of fact may draw an
adverse inference that the documents would have been unfavorable to that party.

3. Demand on the corporation's board is excused as futile when the entire board is interested in the
challenged transactions and the alleged misconduct is not directed to a legitimate corporate purpose.

4. In a self-dealing transaction involving a corporate director or controlling shareholder, the defendant
bears the burden of proving both the good faith and the intrinsic fairness of the transaction from the
corporation's perspective.

5. Attorney's fees may be awarded for obdurate or abusive litigation conduct even when the opposing
defense is not entirely meritless.

KEY QUOTATIONS

“The failure or refusal to produce a relevant document, or the destruction of it, is evidence from which alone
its contents may be inferred to be unfavorable to the possessor, provided the opponent, when the identity of the
document is disputed, first introduces some evidence tending to show that the document actually destroyed or
withheld is the one as to whose contents it is desired to draw an inference.” (846 F.2d at 88)

“The demand would be clearly futile here, where the entire Board of Directors is interested” (846 F.2d at 89)

“The district court, therefore, correctly concluded that he had breached his fiduciary duties.” (846 F.2d at 90)



“While the presence of merit in a claim or defense may well negate any notion of bad faith in its filing, it
certainly cannot justify abuse of the judicial process in the methodology of its prosecution.” (846 F.2d at 91)

FACTUAL BACKGROUND

Marquis Theatre Corp. owned a 22.5% interest in Condado Mini-Cinema, while George Dennis and his family
owned the remaining shares. Dennis controlled several other corporations that leased property to Condado,
supplied it with movies, and provided other services, allegedly diverting Condado's profits through self-dealing
and mismanagement. Dennis repeatedly failed to produce court-ordered documents and answer interrogatories,
and the district court found that he obstructed the litigation and concealed himself from process. The district
court nevertheless required the plaintiff to establish a prima facie case and awarded damages based on projected
profits and other allegedly improper payments.

PROCEDURAL HISTORY

Marquis Theatre Corp. filed the derivative action in 1980. After extensive discovery disputes and repeated
failures by Dennis to comply with discovery orders, the district court struck his answer and affirmative defenses
under Federal Rule of Civil Procedure 37(b)(2)(C) and (D). Following a one-day bench trial in 1987, the court
entered judgment for the plaintiff, awarding damages and attorney's fees. The First Circuit affirmed liability,
most damages, and the attorney-fee award, but reversed specified damages attributable to a period when Dennis
was not shown to have been responsible for corporate decisions and reversed the excessive salary-repayment
award.
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