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SUMMARY

The South Dakota Supreme Court reviewed a challenge to the Turner County Board of Adjustment’s
approval of a conditional use permit for a commercial grain storage facility. The Court held that the
homeowners were denied due process because Board member Lyle Van Hove had a disqualifying
interest arising from his prior involvement in the dispute as a county commissioner. The Court
reversed the circuit court’s denial of the writ of certiorari.
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QUESTIONS PRESENTED

1. Whether the Homeowners were denied due process because Lyle Van Hove participated as a Board of
Adjustment decision maker despite his prior involvement in the dispute and potential interest in the
county's liability.

2. Whether the Board exceeded its authority by failing to comply with the county zoning ordinance's
requirement concerning compatibility with adjoining property.

HOLDINGS

1. A member of a county board of adjustment conducting a quasi-judicial conditional-use-permit
proceeding must be disinterested and free from actual bias, an unacceptable risk of actual bias, or
prejudgment. Van Hove's prior efforts as a county commissioner to protect the county from potential
liability and negotiate a resolution, followed by his participation in the Board proceeding and motion to
approve the permit, created an unacceptable risk of bias and required his disqualification.

2. When a board member's disqualifying interest violates the parties' due process right to a fair and
impartial adjudication, the permit must be vacated and the matter remanded for a new hearing before a
neutral board without the disqualified member's participation.

KEY QUOTATIONS

“Because a county board of adjustment functions as an adjudicatory body when it hears requests for
conditional use permits, members of the board must be free from bias or predisposition of the outcome and
must consider the matter with the appearance of complete fairness.” (772 N.W.2d at 651)

“Due process requires fair and impartial consideration. The circumstances here created an unacceptable risk
of impartiality.” (772 N.W.2d at 654)

“Because of the violation of a due process right to a fair and impartial adjudication, we reverse and remand
for a new hearing before the Board.” (772 N.W.2d at 655)

FACTUAL BACKGROUND

Viborg Cooperative Elevator Association sought a conditional-use permit to construct two large commercial
grain-storage bunkers on agricultural property adjacent to residential property owned by the Homeowners. The
county zoning administrator mistakenly issued a building permit, and the Elevator claimed it spent
approximately $44,000 before being told the permit was invalid. Before joining the Board of Adjustment,
County Commissioner Lyle Van Hove became involved in the dispute, contacted counsel for both sides
regarding the county's potential liability, and attempted to negotiate a resolution. Van Hove later participated in
the Board hearing, moved to approve the permit, and helped impose conditions.

PROCEDURAL HISTORY

The Turner County Board of Adjustment initially denied the Elevator's conditional-use application as inadequate,
but later approved a revised application after a hearing in which County Commissioner Lyle Van Hove
participated and moved for approval. After the Homeowners petitioned for a writ of certiorari, the Board



conducted a rehearing and again approved the permit with additional conditions. The circuit court denied the
writ, and the Homeowners appealed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Vacate the conditional-use permit and conduct a new hearing before a neutral Turner County Board of
Adjustment without Van Hove's participation.
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