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SUMMARY

The document is a concurring opinion addressing a negligence claim against the West Virginia
Department of Health and Human Resources and two employees arising from the failure to notify a
prospective guardian about a subsidized guardianship provision in an abuse and neglect order. The
concurrence agrees that qualified immunity supports summary judgment for the defendants while
emphasizing the importance of following through on court directives concerning children.
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PROCEDURAL POSTURE The West Virginia Department of Health and Human Resources and
two employees obtained summary judgment based on qualified
immunity in a civil action alleging negligence in failing to pursue or
notify the plaintiff about a subsidized guardianship opportunity.
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QUESTIONS PRESENTED

1. Whether the DHHR and its employees were entitled to qualified immunity from claims based on their
alleged negligent failure to pursue or communicate a subsidized guardianship opportunity.

2. Whether summary judgment should be granted to the DHHR and its employees on the basis of qualified
immunity.

HOLDINGS

1. The DHHR and its employees are protected by qualified immunity from suit for the alleged negligent
acts at issue.

KEY QUOTATIONS

“This directive was mandatory—the DHHR “shall take whatever steps appropriate to pursue”—and was
supported by a finding that subsidized guardianships would be in the best interests of the children.” (at 1)

“The majority has correctly recognized that the DHHR and its employees enjoy qualified immunity from suit
for their negligent acts.” (at 2)

FACTUAL BACKGROUND

In an October 2006 abuse and neglect final order, the circuit court directed the DHHR to pursue subsidized
guardianships for two children and to seek a subsidized guardianship for a third child if Virginia Prince
requested it. Prince, who was not a party to the abuse and neglect case, was never informed of that provision and
therefore did not have the opportunity to request the guardianship. The concurrence characterized the failure to
notify and follow through as negligence rather than intentional misconduct, noting that the order was not entirely
clear.

PROCEDURAL HISTORY

In an abuse and neglect proceeding, the circuit court directed the DHHR to pursue subsidized guardianships for
three children, including one if requested by Virginia Prince. Prince was not informed of that provision and later
brought suit alleging that the DHHR and related individuals negligently failed to pursue the guardianship. The
circuit court granted summary judgment on qualified-immunity grounds, and the Supreme Court of Appeals
agreed with that result.
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