SUPREME COURT OF KENTUCKY

Nunley v. Commonwealth

393 S.W.3d 9 (Ky. 2013) - Decided March 21, 2013

SUMMARY

The Kentucky Supreme Court affirmed Charles W. Nunley II’s convictions for three counts of sodomy

against his stepdaughter. The court held that the mid-trial disclosure of the victim’s prior counseling

did not warrant a mistrial under Brady v. Maryland, particularly because the prosecution did not

possess or know of the information and the defense had addressed it at trial. The court also upheld the

trial court’s decision to excuse a juror who had interacted with the defendant’s supporters.
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Nunley appealed as a matter of right from his convictions and twenty-
year sentence for three counts of sodomy, arguing that the trial court
should have granted a mistrial based on an alleged Brady violation and

improperly excused a juror.

The denial of a mistrial based on an alleged Brady violation was
reviewed for error, with the court noting that a mistrial is available
only upon manifest necessity. The decision to remove a seated juror

was reviewed for abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the Commonwealth's failure to disclose before trial that the victim had attended counseling in

2006 violated Brady v. Maryland and required a mistrial.

2. Whether the trial court improperly removed a seated juror by designating him as an alternate after

concerns arose about his communications with persons associated with the defendant's supporters.

HOLDINGS

1. No. Brady did not apply because the record did not establish that the Commonwealth possessed, knew
of, controlled, or had access to the information about the victim's 2006 counseling. In addition, the
defense learned of and cross-examined the victim about the evidence during trial, and the late discovery

did not create a manifest necessity for a mistrial.

2. No. Although the juror was not properly designated as an alternate under the ordinary agreement-or-
random-selection procedure, the substance of the trial court's action was a for-cause strike. The court did

not abuse its discretion in excusing a juror whose impartiality was reasonably in doubt.

KEY QUOTATIONS

“Brady does not give a defendant a second chance after trial once he becomes dissatisfied with the outcome if

he had a chance at trial to address the evidence complained of.” (393 S.W.3d at 13)

“The “alternate juror” may be designated by agreement of the parties; otherwise, the alternate must be
chosen at random.” (393 S.W.3d at 14)

“The trial court should err on the side of caution by striking the doubtful juror; that is, if a juror falls within a
gray area, he should be stricken.” (393 S.W.3d at 15)

FACTUAL BACKGROUND

Nunley was convicted of three sexual assaults against his stepdaughter, who testified that he committed the
assaults in 2006. During trial, the defense learned that the victim had seen a school counselor in 2006, but the
prosecutor stated that she had not known the timing or identity of that counseling. The trial court also removed a
seated juror after the juror was observed speaking with people associated with Nunley's supporters and
designated him as an alternate. The court concluded that the juror's removal was substantively a for-cause strike

and that the trial court acted within its discretion.

PROCEDURAL HISTORY

Nunley was indicted on one count of first-degree sodomy, two counts of second-degree sodomy, and three
counts of first-degree sexual abuse. The sexual-abuse counts were dismissed, and he was tried and convicted on
the three sodomy counts. The Marion Circuit Court sentenced him to twenty years in prison, and the Supreme

Court of Kentucky affirmed.
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