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SUMMARY

The United States District Court for the District of Idaho denied Lisa Tornabene’s renewed motion in
limine and motion for reconsideration concerning vocational expert DeLyn Porter’s opinion about
available jobs. The court held that Porter disclosed the facts or data underlying his opinion by
including the job-posting text in his expert report, and that the more specific expert-disclosure
provision of Federal Rule of Civil Procedure 26(a)(2)(B)(ii) applied. The court limited Porter’s trial
testimony to information contained in his report and permitted related testimony by Keith Pinkerton.
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QUESTIONS PRESENTED

1. Whether Federal Rule of Civil Procedure 26(a)(1)(A)(ii), rather than the more specific expert-disclosure
provision in Rule 26(a)(2)(B)(ii), required separate disclosure of the job postings considered by the
vocational expert.

2. Whether including the text and identifying information for the job postings in the expert report satisfied
Rule 26(a)(2)(B)(ii)'s requirement to disclose the facts or data considered by the expert.

3. Whether the Court should reconsider its prior ruling allowing limited testimony concerning the job
openings.

HOLDINGS

1. Federal Rule of Civil Procedure 26(a)(2)(B)(ii), the more specific provision governing expert
disclosures, controls over the generalized initial-disclosure requirement in Rule 26(a)(1)(A)(ii) for facts
or data considered by an expert witness.

2. The expert's inclusion of the text and identifying information for the job postings in his report satisfied
the disclosure requirement in this case; separate production of copies of the postings was not required.

3. The Court denied Tornabene's renewed motion in limine and motion for reconsideration.

KEY QUOTATIONS

“At trial, Porter will be limited to testifying about the job openings based on the data he produced in his
report regarding those openings.” (5)

“To the extent that Tornabene is asserting Porter was required to print the job posting for disclosure, the
Court sees no meaningful distinction in this case between Porter including the text of the postings in his
report or producing copies of the posting.” (5)

FACTUAL BACKGROUND

Vocational expert DeLyn Porter prepared a report identifying ten job openings within a fifty-mile radius of
Blackfoot that he considered Tornabene qualified to pursue. The report included job-posting references and
lengthy descriptions of the openings, but Tornabene argued that the underlying postings had not been separately
produced. After reviewing the record and investigating the public availability of the postings, the Court
permitted Porter to testify about the openings based only on the information contained in his report.

PROCEDURAL HISTORY

Tornabene initially moved in limine to exclude vocational expert DeLyn Porter's opinion concerning available
employment opportunities. The Court initially excluded that opinion for lack of sufficient supporting facts and
data, but later reconsidered and permitted limited testimony after determining that the underlying job-posting
information was publicly available and reproduced in the expert report. Tornabene then filed the renewed motion
in limine and motion for reconsideration at issue here.
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