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SUMMARY

The United States District Court for the Southern District of Illinois granted Plaintiffs’ motion for class

certification in a putative class action alleging violations of the Illinois Biometric Information Privacy

Act. The court held that the proposed class was ascertainable and satisfied Rule 23’s requirements of

numerosity, commonality, typicality, and adequacy, including because the alleged facial-recognition

process was uniform and the relevant conduct occurred primarily and substantially in Illinois.
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Plaintiffs moved for certification of a putative class under Federal
Rule of Civil Procedure 23 in an action alleging violations of the
Ilinois Biometric Information Privacy Act. The court granted the

motion.

The court applied the Rule 23 class-certification standards, requiring
Plaintiffs to prove each Rule 23 element by a preponderance of the
evidence. The certification decision was reviewed under the court's
broad discretion, and the court considered evidence beyond the

pleadings concerning disputed material issues.
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QUESTIONS PRESENTED

1. Whether the proposed class was ascertainable and not impermissibly overbroad, including whether BIPA

could apply to the alleged conduct under Illinois's primary-and-substantial-relationship test.

2. Whether the proposed class satisfied Rule 23(a)'s numerosity, commonality, typicality, and adequacy

requirements.
. Whether common questions predominated over individual questions under Rule 23(b)(3).
. Whether a class action was superior to other methods of adjudication under Rule 23(b)(3).

. Whether Plaintiffs submitted sufficient evidence to satisfy their Rule 23 burden.

D U1 B~ W

. Whether the court had subject-matter jurisdiction under 28 U.S.C. § 1332(a) or the Class Action Fairness
Act.

HOLDINGS

1. The court had subject-matter jurisdiction under 28 U.S.C. § 1332(a) because complete diversity existed
and the amount in controversy exceeded $75,000; jurisdiction could alternatively exist under the Class
Action Fairness Act.

2. At the class-certification stage, the proposed Illinois class was not overbroad on extraterritoriality

grounds because the alleged conduct occurred primarily and substantially in Illinois.

3. The revised class definition, based on objective criteria identifying individuals depicted in Illinois
photographs submitted for facial recognition during the class period, was sufficiently definite and did

not improperly incorporate the elements of BIPA liability.

4. The proposed class satisfied Rule 23(a)'s numerosity, commonality, typicality, and adequacy
requirements.

5. Common questions predominated because the central liability issues—whether GradImages used a
uniform facial-recognition process to obtain or possess biometric data and whether it violated BIPA—

could be resolved with common evidence.

6. A class action was the superior method for adjudicating the dispute.

7. Plaintiffs submitted sufficient evidence to satisfy their Rule 23 burden, including deposition testimony,
interrogatory responses, document production, and Gradlmages's website explanation of its facial-
recognition process.

KEY QUOTATIONS

“The Court therefore finds the class is not overbroad on extraterritoriality grounds at this stage.”



“Accordingly, predominance is not defeated on this theory.”

“Individual litigation would be inefficient and impractical, making a class action the superior method of

adjudication.”

FACTUAL BACKGROUND

GradImages photographs graduation ceremonies and sells photographs through its website. To identify graduates
in candid photographs, GradImages allegedly used facial-recognition technology supplied by Microsoft to match
photographs to names obtained from photographs taken as graduates crossed the stage, then marketed the
resulting photographs to those graduates. Plaintiffs alleged that their photographs were processed and sold
without the written notice and release required by BIPA and that Defendants profited from their biometric

information. The proposed class covered individuals depicted in photographs taken by Gradlmages in Illinois

and submitted for facial recognition on or after July 14, 2018.

PROCEDURAL HISTORY

Plaintiffs filed the putative class action on July 14, 2023. The court granted leave to file a first amended
complaint, two additional plaintiffs joined, and one later voluntarily dismissed his claims. Defendants moved to
dismiss under Rules 12(b)(1) and 12(b)(6), but the motion was denied. After briefing on Plaintiffs' motion for
class certification, the court granted certification under Rule 23.
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