SUPREME COURT OF MISSISSIPPI

McKenzie Check Advance of Mississippi, LL.C v. Hardy

866 So. 2d 446 (Miss. 2004) - Decided February 26, 2004

SUMMARY

The Mississippi Supreme Court reviewed interlocutory appeals concerning motions to compel

arbitration in disputes involving delayed-deposit check-cashing transactions. The court held that the

transactions involved interstate commerce, making the Federal Arbitration Act applicable, and

concluded that the arbitration agreements were enforceable despite arguments concerning mutuality of

obligation, unconscionability, and waiver of the right to a jury trial. The court reversed the circuit

court's judgments and remanded with instructions to grant the motions to compel arbitration.
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QUESTIONS PRESENTED
1. Whether the transactions evidenced interstate commerce such that the Federal Arbitration Act applied.

2. Whether the arbitration agreements were unenforceable under Mississippi law for lack of mutuality of

obligation.

3. Whether the circuit court properly relied on the concurrence in Parkerson v. Smith to reject the

arbitration agreements as unconscionable.

4. Whether the customers knowingly, intelligently, and voluntarily waived their constitutional right to a

jury trial.

HOLDINGS

1. The Federal Arbitration Act applies because the delayed-deposit check-cashing transactions involved

interstate commerce and the parties expressly agreed that the FAA governed the arbitration agreements.

2. Mutuality of obligation is not required for an arbitration agreement to be enforceable under Mississippi

law so long as the agreement is supported by consideration.

3. The circuit court erred by relying on Justice Diaz's concurrence in Parkerson v. Smith because the
concurrence was not the holding of the court, and the arbitration provisions at issue were factually

distinguishable from the provision discussed in that concurrence.

4. The customers knowingly, intelligently, and voluntarily waived their constitutional right to a jury trial by

signing the conspicuous, plain-English arbitration agreements.

KEY QUOTATIONS

“The Federal Arbitration Act, 9 U.S.C. §§ 1 et seq., applies to all written agreements to arbitrate contained in

any contract “evidencing a transaction involving commerce.”” (450)

“Pursuant to Mississippi law, mutuality of obligation is not required for an arbitration agreement to be

enforceable as long as there is consideration.” (453)

“Therefore, the circuit court erred in finding the Customers did not knowingly, intelligently and voluntarily
waive their constitutional right to a jury trial when they signed the arbitration agreement with NCA and
Advance America.” (455)

FACTUAL BACKGROUND

McKenzie Check Advance and Advance America operated licensed check-cashing businesses in Mississippi and
provided delayed-deposit check-cashing transactions for amounts up to $400 plus a statutory service fee. Each
customer entered into a written arbitration agreement requiring arbitration of disputes outside small-claims
jurisdiction, waiving jury trial, and providing customers with favorable provisions concerning arbitration costs,
arbitrator selection, and venue. The agreements were conspicuously presented in plain English, with the jury-
trial waiver and arbitration provisions highlighted in capital letters and bold type.



PROCEDURAL HISTORY

Current and former customers filed a collective complaint challenging successive delayed-deposit check-cashing
transactions. The circuit court denied the defendants' motions to compel arbitration, concluding that the Federal
Arbitration Act did not apply, the arbitration agreements lacked mutuality of obligation, the reasoning in a
concurrence in Parkerson v. Smith applied, and the customers had not knowingly and voluntarily waived their
jury-trial rights. The Mississippi Supreme Court granted interlocutory review, reversed, and remanded for the

circuit court to grant the motions to compel arbitration.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the Jasper County Circuit Court to grant the motions to compel arbitration and conduct further
proceedings consistent with the opinion.
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