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SUMMARY

The Montana Supreme Court affirmed the denial of Rosita Iva Fishell’s motion to amend her sentence

following revocation of probation. The court declined to consider her bond-hearing argument because

it was raised for the first time on appeal. It held that the district court acted within its statutory

discretion in granting credit for 58 days of jail time while denying credit for time served on probation.
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Fishell appealed the Missoula County District Court's denial of her
motion for a bond hearing and motion to amend her sentence after

revocation of probation.

The denial of a motion to amend a sentence is reviewed for abuse of
discretion.
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1. Whether Fishell preserved for appellate review her argument that she was denied a bond hearing within

the time required by statute.

2. Whether the District Court abused its discretion by denying her motion to amend the sentence and by

declining to credit elapsed probation time against her sentence.

HOLDINGS

1. The Montana Supreme Court declined to review Fishell's argument that she was denied a timely bond
hearing because she raised it for the first time on appeal.

2. The District Court did not abuse its discretion in granting credit for 58 days of jail time while declining

to credit time spent on probation against Fishell's sentence.

KEY QUOTATIONS
“If a suspended sentence . . . is revoked, the judge shall consider any elapsed time and either expressly allow

all or part of the time as credit against the sentence or reject all or part of the time as a credit.” (Y 23)

“We have repeatedly held that we will not consider issues raised for the first time on appeal, as a district

court cannot be faulted for something which it never had opportunity to decide.” (/ 19)

FACTUAL BACKGROUND

Fishell pleaded guilty in July 2000 to two felony drug offenses and two misdemeanors and received suspended
concurrent sentences. After violating probation through new criminal offenses, the Missoula County District
Court revoked probation and imposed concurrent five-year prison sentences. The court credited her with 58 days
of jail time but denied credit for time spent on probation. She later sought a bond hearing and amendment of the

sentence.

PROCEDURAL HISTORY

Fishell pleaded guilty to two felony drug offenses and two misdemeanors in 2000 and received suspended
sentences. After she violated probation, the District Court revoked probation and imposed concurrent five-year
prison sentences, granting credit for 58 days of jail time but denying credit for elapsed probation time. The
Sentence Review Division declined to modify the sentence. Fishell then moved pro se in the District Court to
amend the judgment; the motion was denied, and she appealed. The Montana Supreme Court affirmed.
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