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Choc · No. 8:25-cv-00976-KES · Decided July 7, 2025

SUMMARY

The United States District Court for the Central District of California dismissed Epifanio Choc’s
action without prejudice for failure to prosecute. The court held that Plaintiff’s failure to respond to an
order to show cause and failure to identify any Doe defendants justified dismissal under Federal Rule
of Civil Procedure 41(b) and Central District of California Local Rule 41-1. The court evaluated the
Ninth Circuit’s five-factor dismissal framework and concluded that the factors largely supported
dismissal.
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PROCEDURAL POSTURE After removal from California state court and Plaintiff's voluntary
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QUESTIONS PRESENTED

1. Whether the action should be dismissed for failure to prosecute and failure to comply with the court's
order to show cause.

2. Whether dismissal should be with or without prejudice.

HOLDINGS

1. A district court may dismiss an action under Federal Rule of Civil Procedure 41(b), applicable local
rules, and the court's inherent authority when a plaintiff fails to prosecute or comply with court orders,
after considering the relevant Ninth Circuit factors.

2. The dismissal should be without prejudice.

KEY QUOTATIONS

“The test is not “mechanical,” but provides a “non-exhaustive list of things” to “think about.”” (at 3)

“Given that the enumerated factors largely support dismissal, this action will be dismissed pursuant to Rule
41(b) and Local Rule 41-1.” (at 4)

“IT IS THEREFORE ORDERED that this action is dismissed without prejudice for failure to prosecute.” (at
4)

FACTUAL BACKGROUND

Plaintiff alleged that he fell through rotten wood on the roof of an Airstream-owned building in Westminster,
California, while working as a roofer on November 22, 2022. He asserted state-law claims for negligence,
premises liability, and concealment against Airstream and unidentified Doe defendants. After Airstream removed
the case and was voluntarily dismissed, Plaintiff did not identify or serve any Doe defendant and did not respond
to the court's order to show cause.

PROCEDURAL HISTORY

Plaintiff filed state-law claims for negligence, premises liability, and concealment in Orange County Superior
Court. Airstream removed the action based on diversity jurisdiction. Plaintiff then voluntarily dismissed
Airstream, leaving only unserved Doe defendants. The court ordered Plaintiff to show cause why the action
should not be remanded or dismissed, but Plaintiff filed no response, leading the court to dismiss the action
without prejudice under Federal Rule of Civil Procedure 41(b) and Central District of California Local Rule 41-
1.
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