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SUMMARY

The Michigan Supreme Court held that the Michigan Environmental Protection Act does not authorize

a collateral challenge to the Department of Environmental Quality’s permit-eligibility determination

under the Sand Dune Mining Act when the challenge is unrelated to whether the permitted conduct

will pollute, impair, or destroy natural resources. The court concluded that the challenge was time-

barred under either the Administrative Procedures Act or the Revised Judicature Act. It reversed the

Court of Appeals and remanded for review of the trial court’s findings concerning whether

TechniSand’s actual mining conduct violated the environmental protection act.
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The Michigan Department of Environmental Quality and TechniSand,
Inc. appealed a Michigan Court of Appeals decision that held the DEQ
improperly granted TechniSand an amended sand dune mining permit
under the Sand Dune Mining Act and remanded for summary
disposition in favor of Preserve the Dunes.
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QUESTIONS PRESENTED

1. Whether the Michigan Environmental Protection Act authorizes a collateral challenge to an agency's
determination of permit eligibility under the Sand Dune Mining Act when the alleged permitting flaws
are unrelated to whether the permitted conduct will pollute, impair, or destroy protected natural

resources.

2. Whether Preserve the Dunes' challenge to the DEQ's 1996 permit decision was time-barred under the

Administrative Procedures Act or the Revised Judicature Act.

3. Whether the Court of Appeals should review the circuit court's findings concerning whether

TechniSand's actual mining conduct violated MEPA.

HOLDINGS

1. MEPA does not provide a private cause of action to collaterally challenge DEQ determinations of
eligibility under MCL 324.63702(1) or MCL 324.63704(2) when the challenge concerns permitting-
process defects unrelated to whether the permit holder's conduct will pollute, impair, or destroy natural

resources.

2. Preserve the Dunes' challenge to the DEQ's permit-eligibility decision was time-barred because it was
filed nineteen months after the permit decision, exceeding both the sixty-day APA period and the twenty-

one-day RJA appeal period identified by the court.

3. The case must be remanded to the Court of Appeals to review the circuit court's findings concerning
whether TechniSand's actual mining conduct violated MEPA, because the Court of Appeals had not

reached that issue.

KEY QUOTATIONS

“MEPA affords no basis for judicial review of agency decisions under MCL 324.63702(1) because that
inquiry is outside the purview of MEPA.” (471 Mich. at 524-525)

“Where a defendant’s conduct itself does not offend MEPA, no MEPA violation exists.” (471 Mich. at 519)

FACTUAL BACKGROUND

TechniSand purchased a sand-mining operation with a permit that did not authorize mining in the adjacent
Nadeau Site Expansion Area, which had been designated critical-dune property. After the DNR denied
TechniSand's initial permit-amendment application as ineligible under the Sand Dune Mining Act, the DEQ
approved a resubmitted application in 1996, and TechniSand began mining the area. Preserve the Dunes alleged

both that the permit was improperly issued and that the mining conduct would pollute, impair, or destroy



protected natural resources. After a bench trial, the circuit court found that the mining's adverse impact would

not rise to the level of impairment or destruction under MEPA.
PROCEDURAL HISTORY

TechniSand purchased a sand-mining operation in 1991 and later sought to amend its permit to include adjacent
critical-dune property. The DNR initially denied the application as ineligible, but the DEQ approved a
resubmitted application in 1996. Preserve the Dunes sued under the Michigan Environmental Protection Act in
1998. The circuit court held the permit challenge time-barred and, after trial, found no MEPA violation from the
mining conduct. The Court of Appeals reversed and ordered summary disposition for Preserve the Dunes. The
Michigan Supreme Court reversed that ruling in part and remanded for expedited review of the circuit court's

findings concerning the actual mining conduct.
DISPOSITION
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REMAND INSTRUCTIONS

The Court of Appeals was directed to review the circuit court's findings regarding whether TechniSand's actual

sand-mining conduct violated MEPA and to expedite its consideration of the case.
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