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SUMMARY

The United States District Court for the District of Nevada addresses Defendants’ motions to dismiss
and to disqualify counsel in Neil C. Krutz’s action arising from his termination as City Manager of
Sparks. The court grants the motion to dismiss in part and denies it in part, allowing the federal
procedural due process and First Amendment claims to proceed while dismissing several other claims
under Rule 12(b)(6). The court denies the motion to disqualify counsel.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved under Federal Rule of Civil Procedure 12(b)(6) to
dismiss the complaint and separately moved to disqualify plaintiff's
counsel based on alleged disclosure and use of privileged attorney-
client communications.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations as true, construes them in the light most favorable to the
plaintiff, and determines whether the complaint plausibly states a
claim for relief. For qualified immunity, the court considers whether
the official violated a constitutional right and whether that right was
clearly established.
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QUESTIONS PRESENTED

1. Whether the individual defendants were entitled to qualified immunity on Krutz's claims that his
termination violated Fourteenth Amendment procedural due process and First Amendment free-speech
rights.

2. Whether Krutz stated a claim for procedural due process under Article I, Section 8 of the Nevada
Constitution.

3. Whether Krutz plausibly pleaded breach of contract and breach of the contractual implied covenant of
good faith and fair dealing.

4. Whether Krutz's Nevada age-discrimination claim was barred for failure to exhaust administrative
remedies or failed to state a plausible claim.

5. Whether Krutz stated a claim for retaliation under NRS § 613.340.

6. Whether Nevada's statutory anti-discrimination remedy barred his tortious-discharge claim.

7. Whether Krutz adequately pleaded civil conspiracy.

8. Whether disclosure and use of the City's attorney-client communications required dismissal of the
complaint or disqualification of counsel.

HOLDINGS

1. At the motion-to-dismiss stage, the defendants were not entitled to dismissal on the ground that the
employment contract's termination provisions supplied all process to which Krutz was entitled.
Contractual terms cannot supersede or substitute for constitutionally adequate procedural due process.

2. Dismissal of Krutz's First Amendment claim was unwarranted at the pleading stage because the
complaint and incorporated materials did not establish whether his video statement was made pursuant
to his official duties or as a citizen.

3. Nevada recognizes procedural due process protections under Article I, Section 8 of the Nevada
Constitution, so the court denied dismissal of Krutz's state constitutional due process claim.

4. Krutz failed to plausibly plead breach of his employment contract because the complaint did not allege
sufficient facts establishing a material breach by the City.

5. Krutz failed to state a claim for breach of the contractual implied covenant of good faith and fair dealing
because he did not plausibly allege that the City performed the contract in a manner unfaithful to its
purpose or in conscious disregard of the contract's purpose.

6. Krutz's age-discrimination claim was not procedurally barred for failure to exhaust administrative
remedies, but it failed to state a plausible claim because the alleged age-related remark did not
sufficiently support an inference that age was the but-for cause of termination.

7. Krutz failed to state a retaliation claim because his internal Human Resources complaints, as pleaded,
did not constitute protected activity under the applicable federal analogues, and his later NERC filing
occurred after the alleged retaliatory termination.



8. Nevada's anti-discrimination statutes provide an adequate and comprehensive remedy for the alleged
discriminatory discharge, so Krutz's tortious-discharge claim was dismissed.

9. Krutz failed to state a civil conspiracy claim because he alleged only conclusory assertions of a plan and
scheme and did not plead concerted action or an intent to accomplish an unlawful objective with
sufficient specificity.

10. The City waived attorney-client privilege as to the particular communications it placed at issue by
publicly relying on Krutz's handling of the Fire Chief matter as a reason for termination; dismissal and
disqualification were therefore unwarranted.

KEY QUOTATIONS

“private, contractually agreed-upon terms cannot supersede or substitute constitutional protections.”
(III.A.1)

“fairness demands that the opposing party be allowed to examine the whole picture.” (III.C)

FACTUAL BACKGROUND

Krutz was hired in 2019 as City Manager of Sparks under an employment contract extending through June 30,
2025, with a for-cause termination provision. After a video statement concerning the resignation of the Sparks
Fire Chief, the City Council raised concerns about Krutz's performance and leadership, placed him on
administrative leave, and voted to terminate him for cause on September 5, 2023. Before termination, Krutz filed
internal Human Resources complaints alleging age discrimination and retaliation; he later filed a complaint with
the Nevada Equal Rights Commission and received a right-to-sue letter.

PROCEDURAL HISTORY

Krutz filed suit against the City of Sparks and individual city officials arising from the termination of his
employment as City Manager. The district court granted the motion to dismiss as to claims for breach of
contract, breach of the implied covenant of good faith and fair dealing, age discrimination, retaliation, tortious
discharge, and civil conspiracy, but denied dismissal of the federal constitutional claim to the extent it alleged
Fourteenth Amendment procedural due process and First Amendment violations and denied dismissal of the
Nevada constitutional due process claim. The dismissed claims were dismissed without prejudice with leave to
amend, and the motion to disqualify counsel was denied.
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